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PBEPAC] 

The present work concludes tl 
Themes of which two earlier volumes w^e=^sfe5^d 
in 1902 and 1905 restively. It is designed in this 
last volume to carry the subject through the first eight 
decades of the nineteenth century. Not that the year 
1880 is a particularly logical stopping point. It in fact 
marks no era of importance in either general history or 
the special field which is the subject of treatment. The 
distinctive purpose served by the chosen date is to 
bring the history to an end while it is still history, and 
thus save the author from the temptation to deal with 
ideas that cannot, in the nature of things, be seen yet 
in their true perspective. 

The first, fourth and seventh chapters of this volume 
have appeared in the Pditicd Science Quarterly in sub- 
stantially their present form. For suggestive com- 
ments upon various parts of the text I am indebted to 
Professor F. W. Coker, of the Ohio State University, 
and to my colleagues at Colirmbia, Professors Munroe 
Smith and Carlton J. H. Hayes. The greatest in- 
spiration to me to continue the work to its completion 
has been the interest in the subject manifested by my 
students past and present, and to them I am privileged 
to offer here this grateful acknowledgment. 

COUJMBU UNITOlBBITr, 

September 6, 1920. 
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CHAPTEJl I 

JEAK JACQUES ROUSSEAU 
1. Source and Method of His Philosophy 
The contributions of Jean Jacques Rousseau to 
political theory can be rightly understood only through 
a pretty clear idea of the man himseK. He was pp 
I statesm an, no^ scholar, no philosopher; and he gloried 
' in the fa ctJ Though he chtoed to b^iT riian, he 
never developed morally beyond the stature of a spoiled 
child. He was, however, a child of genius . His mind 
was inordinately s ensitive to certain types of impression, 
and his faculty for Kterary expression was remark- 
able. Upon any subject that engaged his errant and 
erratic fancy, he could concentrate a fervid and capti- 
vating eloquence, a wealth of seductive speculation 
and a plausible imitation of logical force. Certain 
problems of social and political life early attracted 
Rousseau's attention. Essays upon these topics re- 
vealed the vigor and grace of his style, and struck the 
dominant chord of puBHc'TEeeling. In 1750 he came 

‘ “Leoteiua, souvenez-Tous toujouis que oelui qui toub parle 
n’est Hi ua savant, ni un philoBoplie; mats un homme simple, 
ami de la veritS, sans parti, sans systSme, un solitaire, qui vivant 
pen aveo les hommes a moins d’occasions de s'imboite de leota 
prSjugds . . ." imiU, liv. fi, in (Emm, IV, 1S2. 
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suddftnly to fame by an essay maintaining that the'; 
progress of the sciences and arts had tended to degrade j 
the morals of men.^ Four 3 'ears kter he further de- 
veloped this general thesis in the famou s Discourse 
on. the^Origin and Basis of Inequality among Men'. 
From this time political and social themes formed the 
staple .of his -thinking til] the culmination of his work 
in the Social Contract and the Emile, published in 1762. 

It is rare in the liistorj' of political philosophy that 
the spurce of influential theoi^' can be so precisely 
traced to indindual p.eraonality as in the case of ? 
Bousseau. He was of a sensitive, emotional, self- * 
conscious temperament, impatient of control, even of 
self-control, and resentful toward ever}' institution or 
convention that suggested restriction or regularity. 
Of agreeable social relations with rational and cultivated 
men he was wholly incapable. Efforts of many such 
men, admirers of liis genius and liis theories, to estab- 
lish and maintain cordial relations wth Rousseau 
ended uniformly in failure, with a great access of bitter- 
ness and rancor on his part toward things in general. 
Only one human being seems to have possessed the 
power to induce more than a feeble flicker of the ru- 
dimentarj' social instinct in Rousseau, and this was the 
coarse and imlovely woman with whom for a third of 
a century he lived m squalid and irregular domestic 
relations.- Practjcally destitute. of the, qualities that 

' This essay took the prize in a competition sot by the Academy 
of Dijon on the eubjeet : “Si Ics pcogres des seiencos ct des arts a 
contribufi a oorrompre on it fpoFCr Ics moears." Droyfus-Brissao, 
Du Conirat Soeial, p. iv. 

* Morley, Rousseau, I, chap. iv. 
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make human society possible, his instinct was to dis- 
parage the conspicuous features of social life. His 
own incapacity for orderly and useful commerce with 
his kind he generalized into a diaracleristic of the race ; 
and the protest of his vain and sensitive spirit against 
the restraints of law and custom became in his WTltings 
the universal truth of human freedom. He was' 
himself the free and noble savage whom ho pictured 
so pleasingly in his works. Ilic Confessions, in which" 
ho presents himself with deliberate franknc-'s, contain 
scarcely more of his intellectual autobiography than 
can be found in his Discourses and other political writ- 
ings. 

•'yS uch a temperament as Rousseau’s could in no age\ 
and no place have found a more.slimuiating environ- j 
ment tliaii th e ini^lc_dghtcenth. ccnluiy* in Franc^e.-^ 
The smouldering fire jof j)rpl_cst_lhat^ detennined his 
r estless and unhappy private life b ecame a devouring 
^amo wiicn he attained publicity and t urned his atten-t 
t ion to the reli g ion, m orals, .manners and politics of j 
his day. Society on the continent, and more than else- 
where, perhaps, in France, aboimded in conditions that 
were in the highest degree odious to thoughtful men. 
Feudal chiss distinctions, mcdisevaUhcologj'^ and di^c- 
ri^t monarchy were salient facts of the situation. 
The nobility still retained their p ri\'ilcgcs, though thc.v-' 
justification for these had .long diaippyrcd with thc( 
loss of real political power; the cleim * also retained 1 
their p ri\ilegcs, though thrar uscfulncK was waning L 
through dissoluteness and dissensions within and I 
scepticism without de^drele, IjouIb 
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embodiment of God-gjven absolute power, was con- 
tributing all that his sodden and lustful nature could 
to destroy the sense of duty and respect on which the 
whole fabric of the monarchic ^stem rested. 

Thejjeactionpf rational philosophy agajnst obscurant- 
ism and despotism wa^well underway when.Rousseau 
appeared on thie scene. Voltaire an d M ontesquieu had, 
in. their .widely, different.methods, roused the spirit of 
levolt. Diderot was just planning that Encyclopedia 
which in the scope and disconnectedness of its contents 
so well typified the genius of its projector, and in its 
reputation and fate so well expressed the antagonism 
between the established political system and the aspira- 
tions of current philosophy. Rousseau wrote his 
earliest political essays with the sympathetic coopera- 
tion of Diderot. Before the Social Contract appeared, 
however, the two men were wide asunder personally, , 
and Rousseau had tahen a course in his political ’ 
speculation that put him far outside the Encyclopsedist ^ 
I group. Jt W.M imt m hfe nature to re^t mMy agms.t" 
a situation, that galled as most facts .of actual 
,life did. He knew not how to stop short of the utter- 
most limit of protest. l iberal phi losophers in Ger-^ 
Iman y and Fra nc e ite elf had for half a centuiy waged 
'vigorous war upon the oppressive and deadening prin- 
ciples and practices of the old regime.* T^^al of: 

! their demands was , however, m erely a tolerant and; 
enlightened des potism. Even Ihose who, like Montes- ' 
quieu, conceived that salvation was to be foiuid in the 
EngMi_By,8^, looked for only some beneficent re- 
, 1 Political Theories from LuSitr to MotUesgtiiea, pp. 373, 392. 
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ornuigcracnt of the organs of govemnicnt. Rouss eau, 
when he set about projecting political reform, never i. 
paused till he had pro\’idcd for the to ta l rcmodell^ ' 
of govenunent. state and s ociety. itself. 

But the radical, character -of Rousseau’s social and'^ 
political theories was iiot due to any novelty in the']' 
ideas out of which they were made. He ligh^d..up 
and magnified, but he did not create. Old. and -well-' 
knomi -concepts were, played, upon by his brilliant 
fan^y till they were transfigured and made to appeal 
to men with an uncanny attractiveness. ^Htor the 
great eucc&!s of hb Discourse on the Progress of the 
Sciences and Arts he resolved to write a systematic 
work covering the whole field of politic al. .scicnc.e. 
Tli c Social Contract i s a fragment of tins work — the 
only part of it that ever took shape. In preparing for 
this enterprise, Rousseau familiarized himself' ■nith 
some of the chief writers on, political philosophy. 
Pufen^orf, Loc^c and MoiU^quicu found especial 
favor, ill his eyes, and their ideas were freely appro- 
priated, ■n-ith and wilLout-aeknowlcdgmcnt. Grotius 
and Hofibes excited his utoIIi; protesting against the 
tendency of critics to praise Grotius while execrating 
Hobbes, Rousseau included both in the same con- 
demnation. "The truth is,” he said, "that their 
principles are exactly alike, distinguishable only in 
expression. They differ also in method. Hobbes 
supports himself on sophisms, Grotius on poets; in all 
else they arc on common ground.” ' 

Besides the influence of his rather superficial study 

' 6mik;]iv. V, in ffivcni, V, 4(B. 
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of earlier philosophers, Rousseau’s thou^t showed 
>plainl5' the i nfluence of his birthplace . It was with 
real pride that he described himself on the title-page 
of the Social Coniracl as a “citi zen of Geneva.” The 
SwTss city-state furnished him with many suggestions ■■ 
of a S3'stem in marked contrast to that wiiich prevailed 
in France, and clearly strengthened his predilection 
for popular'^ovemment. Even more important was 
the stimulus it gave to that imbounded admiration 
with wiiich he, in common with all his contemporaries, 
regarded the Greek and Roman republics. He had 
no deep of'sclTolarfy acquaintance with the historj' of 
the ancient city-states, but he was full of the literary 
tradition that clothed their institutions with the per- 
fection of wisdom and their heroes with the perfection 
of lirtue. Not Machiavelli nor Montesquieu was more 
satisfied than he to clinch a demonstration with a 
reference to these overworked commonwealths. Rous- 
seau’s nimble logic could use them to prove a rule 
either by their conformity to it or by their de\iation 
from it. Thus, he maintained that every' state is bound 
to die ; for “if Sparta and Rome have perished, what, 
state can hope to endure forever?”’ On the other 
hand, his contention that a ^'stem of public edu-, 
cation was an essential feature of everj' good state was 
confronted by the fact that Rome knew' nothing of it. j 
Tliat, he e.xplained, signified nothing; since “Rome', 
was for five centuries a continuous miracle, such as the 
world must never hope to see again.” " 

‘ Contral Social, III, xi. 

* Economic Poliliguc, in (Ewm (1782), I, d. .S91. 
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It was at times an amiable delusion of Rousseau’s 
that his .philosophy was fundamentally a series of in- 
ductions from the observation of ordi narily neglected 
facts.* In some measure this was true of his ideas 
about education, as ejqpressed in the tlmik; it was 
wholly untrue of his theoretical politics, in the jWs- 
couTse on inequality and the Sodal Conirad. After 
his reputation was made, he was applied to for sug- 
gestions on the veiy concrete political atuation in 
two troubled lands, Coraca and Poland. His responses 
embodied many shrewd and striking comments on 
the actual facts involved.* But more important here 
were the persistenq' and adroitness with which he 
applied, at wh ate vCT eff ort 'of'twiiting and straining , 
the dogmas of his earliefipecuESon y'imd these were 
no mductions from h is own oteOTation ofJ^s. or 
reading of history, but merely the product pf judioions 
selection among the ac eumidated doctniies and tra- 
ditions of tt vriori politic al_8eience. 

2. Naim and Sodely 

Rousseau approached poKiieal theory by the, well- 
worn pathway of the “state of natare.” ite .to .what 
pr ecisely tlu ijterm sigmfied, he was not dew and 
consist ent. He used it in practicafly afl ihe various 
senses that had been attached to it in its long and 

> "Mes laisonnements sont moins fondSs sur lea prinoipes que 
BUT des faits." imile, ii, in fflnwej, IV, 1S2. “. . . je donno la 
moins qu’il sst poisifale m raiBonnement, at ne me fie qu’a I'ob- 
Bervation.” Ibid., iv, in (Ewra, TV, 446. 

> For Ua Conicsn thongfits sea Morley, Rourasau, H, 69 el seq., 
and referencas. On Poland sea his Constdfrah'onB aur le gouveme- 
ment de Polognt, in (Euvret (1782), 1, 417. 
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notable career. Throughout the fluctuations of his 
usage, one idea alone appeared unmistakable, namely, 
that t he natural s tate of man was vastly proferabl_e_tg 
the social or civil state, aiid must fumish the_nonn_ 
by wliich to test and correct it. 

In the Dhcoitrsc on Inequality the natural man ap- 
pears firet as the soliiarj* sav.age, Ihing the happy, 
care-free life of the bnite, rvilhout fixed abode, without 
articulate speech, with no needs or desires that cannot 
bo satisfied through the merest instinct. Rousseau’s 
handling of this conception compares favorably with 
that of the best among the long line of litcraiy* artists 
wlio have u,«ed it. More ai)paront than in most of 
them, however, arc his admiration and sjinpathy for 
. the savage. The steps by which men emerge from their 
primitive state are depicted with fascinating art, but 
tlie author's regret at their success pervades the picture. 
In the natural man arc to be found tire, elements _of 
perfect happincsi!.. He is independent, contented, self- 
sufficing. For other's of his own species he has no 
need, and he regards them with the same indifference 
that he feels toward other animats. (Save for the a 
casual and momentai'j’ rmion that perpetuates the 
race, nothing draws him to commerce with his kind.)ll 
He is r rot, however, the timid, cowering creature .t hat 
hlSntesquicu described, fearful of every' force around 
him. Nor on the other hand rs he the energetic, 
ag gressive monster of Hobbes, ceaselessly driven by 
' his passions to war upon his fellows . Only through 
,^.^'^society does man become rmbalairccd b}' either f^ 
or ambi^on; the “simple, regular (tmifomc) and 
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soKtary” life of nature involves none of the evils of 
e ither . 

The natural etate, as thus conceived, is a state of & 
substantial equality . No bane ful .distinction-is-to-be 
seen among the individuals who pur sue in isdation the 
placid routine of satisfying their physical needs. But 
the deadly seeds of a different order are ready to 
germinate. With no necessary' ground for it in his 
description of the savage sta^ Rousseau assumes that 
the human race becomes inereasinajy numerou s ; di- 
vergmcies of soil, climate , and season then cause 
diffSenc^'inih^er of Iffe among men. Ontiirshores ' 
of the seas and the rivers they catch fish and invent 
the hook and line. In the forests they become hunters ' 
and inyent the Ijow and arro w. Fire is disc overed by 
some accident, and the fortunate discoverers develop ' 
its utilities. S^e and then m etal too l s_are made. ... 
Economic progress moves apace, and rude huts in- 
st^ of, casual, cayes become-places of .abode. With 
the appearance of fixed-homes, family, and ,p,rop.erty 
are a t hand , mdjhe &ell of hmnan quality is sounded. 
'Social organization has begun. Intercourse of in- 
dividuals and families becomes common and through 
it the ideas of competition and preferen ce are de- 
veloped. ^vils follow in thdr train, but tins primitive 
society is not, to Rousseau, an intolerable state. 
Looked upon as a mean between the indolence of the 
savage state and the too intense activity of the later 
phase, it ap pears to him the hap p iest period in the lif e 
d humanity — “the least subject to revolutions, the 
best for man.” 
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It is quite characteristic of Rousseau that while he ' 
is describing the savage state he is disposed to con- , 
sider it as the happiest and best, and when he has 
moved on to the tribal and early social state , this in 
turn appeals to him as preferable. We shall see that 
in time he has kind w'ords for e ven fully , developed ' 
soc iefa;, which in the Discourse is the summation of 
evil. 

Man’s emergence from the primitive social con- 
.■■>dition must have been due, Rousseau says, to some 
fatal chance. His exposition of the process reveals a 
number of catastrophes that contributed to the sad 
result. The arts of agricMturc and metallurgy were 
discovered ; and in the apphcation of them men had 
need of one another’s aid . Cooperation revealed and 
,I.fimphasized the diversity of men’s talents and pre - 
pared thus t he inevitable resul t. The stronger man 
did the greater amount of work; the craftier got 
more of the product. Thus appeared the difference 
of_rich.and.popr — the prolific source of all the other 
forms of inequality. Property was doing its dis- 
astrous work. The climax came \iith the d iabolical ' 
device of property in land . 

“ Th e first man who, after enclosing a piece o f ground, 
bethought himself to say ‘tlii s is min e.’ and found 
people simple enough to believe him, was the real 
'\ f ounder of_c udl_ society .” ’ 

War, murder, wretchedness and horror without end ' 
followed this fatal proceeding. Ric h and poor we re - 
ranged against each other in unrelenting hostility. 

> Discouri tur I'Infgalilf, pt. u, 



This was no recurrence to the natural order. It was, 
on the contrary, an enormous stride away from nature. 


among men. Its inevitable consequence was the final 
stage of inequality, the c ondition of ma<!t,RT and slave . 

Such was, in general outline, Eousseau’s thought in 
the Disamrse on Inequality. With proper allowance 
for the incoherence and inconsistencies of the work, it 
^ay be said that bi s state of nature is on the whole a 

^Roussedu, like Locke, who is strongly suggested by 
nmy points in the Discourse, r^ham .from.insiBting 
on the objective reality of the conditions he describes. 
The state he is considering is one, he says, “which no- 
longer exists, which perhaps has not existed and which, 
probably never will exist, but whidi must be accurately] 
understood in order to get just notions as to con- 
temporary society.” “ This vie w of h is task would 
indioate-that“he; "like -Ho^bes-amLLocke, was eo n- 
cemed-merelv-wit h formulating the abstract qualitie s 
of human natur e. But Rousseau’s poetic faculty was 
too active and its pictures too vivid to leave room for 
the impression that his natural man was an abstrac- 
tion or his state of nature a mere fancy. To one who 
does not read the warning of the preface, the Dis- 
course can be nothing but an eloquent and moving 
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narrative of the actual descent of man from .natural 
pea ce and bl essedness to soc ial servi tude and woe.. 

Psychological analysis is not wholly wanting in the 
Discourse. Rousseau emploj'S it, suo more, with little 
pretence to consistency, but sometimes with rather 
strildng effect. He takes pains to repudiate at the 
outset the idea timt man’s life in .the state of nature 
is regulated by reason . The truly natural man, i.e., 
the savage, acts on two principles that are anterior 
to reason, namely, the feeling of interest in his own 
welfare and presen'alion, and the feeling of repugnance 
^toward the sight of death or suffemg in any aniinate 
creature, especially a human being. These emotions, 
rather than reason, determine the conduct of men 
throughout the various phases of the natural state and 
'give way to reason only when degeneration has gone 
Iso far that civil society must be constituted. All the. 
rules of natural right, and natural law flow directly 
and exclusively, from the operation of these primarj’ 
sentiments — self -interest and p ity.* 

This curious thcorj', whatever other sources it had, 
was an obnous generalization of certain conspicuous 
traits of Rousseau’s oum character. He was extremely 
selfish and extremely sensitive to suffering in others — 
qualities that are notoriously quite compatible with 
each other. One immediate an nlicatio n of his t heory 
''tos in refuting' the dogma of Hobbes that the state 
of nature was a state of war . The innate repugnance 
to suffering in his kind would necessarily operate to 
limit the brutality of man to man. 

• Disamrs, FrlSrace. 
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It is in the E^Ub that Eousseau most elaborately 
d evelops his conception of the state of nature and the ^ 
n atural man as a philo so phic ideal rather th an a h^ 
t orical reality. The general theme of the work is the 
rearing and training of a child , and the unceasing ex- 
hortation of the author is to abandon methods that 
have their origin or justification in the real or fancied 
needs of social life. “ Back to nature ” is his ray. t 
This does not mean that society must be destroyed 
and the savage state resumed. It means merely tha t 
nature must be the rule for men in society . The in- \ 
coherence of Rousseau’s definitions and explanations ■ 
and rhapsodies about this matter is in his most char- 
acteristic style; and seeking to comprehend clearly 
his conbeption of “nature” is like trying to visualize 
the fauna of ^ke Apocalypse. 


qrigin or manifestation ascriba ble to social life. Theres- 
idue_is.thejmratal-equipment-of-thenaturaljiian. At 
birth the human being is, through his senses, susceptible 
to impressions from without. Toward the objects that 
create t he impressions he has a feeling of attraction or re - 
pulsion according as they are agreeable or disagreeable . 
and, as his mind developB, according to the r ational 
judgme nt he forms about their effect upon his happi - 
ness. But meanwhile he develop s and fa lls under the 
constraint of habits and opinions, and through these h is 
dispositions toward iliings are modifie d. “ Prior to that 
mo^cation thevjconsfitute what I call nature in us.” * 


is purpose is in a general way intelligible ; it is to 
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Such is the nearest approach to precise definition 
that Rousseau gives his readers. Despite its doubtful 
psychology it might, if adhered to, serve a useful 
philosophic purpose. But he does not adhere to it. 
(^ne clear feature of the natural man as defined above 
is the use of his reason in iudgingJ ii§_6ii n'oundings. 
Elsewhere Rousseau declares it characteristic of the 
natural man "that he be . . . subject to no govern- 
ment save that of lus own reason.” ' With the rational 
faculty thus emphasized, it is discouraging to find 
pervading all Rousseau’s philosophy, and often reiter- 

t ted in set terms, the idea that reason and nature are 
ntithetio and incompatible with each other. Jte- 
flectio n and i ts practical results he proclaims to be 
the pernicious prod uct of society and its arti ficialities. 
^ ^nH lFe man scarcely thinks.”® "The man who 
reflects is a corrupt^errature.” ’ Our natural feelings 
(passions) alone give us peace and true liberty, So 
soon as we begin to reason and to project ourselves 
by induction and analogy into times and places and 
relations unknown to our original condition, oppres- 
sion and miserj' crowd upon us. Thus, for example, 
man afflicts himself through imhappy foresight with 
;ihe torture of anticipating death, while to unreflecting 
creatures it comes TOthout distress. 

In no small measure the vagaries and inconsistencies 
' imilc, iv, in (Euvrei, IV, 447. 

» Naturollomont rhommo no penso guire.” Ibid., v, in CBavret, 
V,302. 

’“Si nntiirol vons a doslinCs h Ctro sains, j'ose prosque 
assuror quo I'dtat do rCfloxion cst nn <Stat contre nature, ot quo 
I'honuno qui m4dite est un animal dSpravS.” Ducoura aur 
Vln6gam, pt. L 
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of Rousseau’s views about nature and reason are due 
to the phrase-making instinct of the literary artist. 
He never thought of logic when the opportunity for 
a pretty turn of expression was at hand. “Forgive me' 
my paradoxes,” he wrote: “I like better to be a man 
of paradoxes than to be a man of prejudices.” * Nor 
did he suspect that he was a man of both. The fixed 
and ever present, if not alwaj's conscious, motive of 
his thinking was to disparage those features of social 
life that were distasteful to himseU, The violence of 
his protest was as excessive in dealing with the natural 
man in society as it had been in dealing with the natural 
man prior to society; the one, like the other, became 
an inhuman fantasy. 

In strefeing the emo^ns and.minimizing.the reason 
as the basis of the stete of nai^, Bnipep dissociated 
his .dMtrine. from the whole philosophical tradition 
oja_te^ point. R^n h^ been always the char- 
acteristic ingre^ait of the pre-social or pre-civil order. 
Grotius';J[obbes, Pufendorf, Jiocke, and all their pred- 
ecessors, great and small, had found man in the state 
of nature endowed with reason, and enabled by means 
oLit-to -rise- into-soraaL- and ..political .organization. 
Rousseau, with whatever vacillation and inconsistency, 
strove in general to re present reason and all philosop hy 
as a calamitous aberration, deluding men mth vi sions 
tha t bro ughLthe.mJnjuin. 

> kmile, Ihr. ii, in (Emra, IV, HR 
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3. The Social Conirad 

The most pestilential reasoning and philosophy was, 
in Rousseau’s opinion, that which sustained existing 
forms of political and social inequality. “Nothing 
can be farther from the law of nature, however we 
define it, than that a child give ordera to an old man, 
an imbecile direct a sage, and a handful of people 
be gorged with luxuries while the starving multitude 
lacks the necessities of life.” J Qfet society and govern- 
ment, though deplorable, were, he admitted, inevitable) 
It was neoessarj' therefore to find some rational form 
through which their e.\istence might be Justified. In his 
Social Contract, Rousseau assumed the r61e of construc- 
tive philosopher and presented a theory of the state. 

Tlie precise problem that he undertakes in this 
work to solve is characteristically formulated in the 
famous phrases : 

Man is bom free and evetywhere he is in chains. One 
who believes himself the master of the rest is only more of a 
slave than they.* How docs that change come about? . I 
do not know. "RTmt can. render it leptimate {I6gilme)? 
That question I think I can answer.’ 

' Ditmurs eur rintgalill, end. 

• This pnrndox is the topic ot nn eloquent passage olsowhoro : 
". . . tn liberta, ton pouvoir, no s’dlendont qu'nussi loin quo tes 
forces naturellcs ot pas au dcln; lout lo rcsto n’est qu’esclavago, 
illusion, prestigo. . . . Jamais ton nutoritA radio n'ira pins loin 
quo tes faoultas radics. SitOt qu'il faut voir par Ics youx dcs autres, 
il faut vouloir par lours volontas. Jles pouples sont mes sujots, 
dis-tu fitromont. Soit. Mais toi, qu’cs-lu? Lo sujot do tos 
minislros. Et tos ministres, a lour tour, quo sont ils? los sujots 
do lours cominis, do lours maltrcsscs, los valets do lours valots . . . 

Vous diroz toujours ; Nous vonlons ; ot vous foroz toujours ce quo 

voudront los autres." 6tinh, liv. ii, in (Euvree, IV, 95. 

‘ Control Social, I, i. 



THE SOCIAL PACT 


17 


That is to sa}’, the liberty and e quality that_cliar- 
aetc rize the sta t e of nature, in whateve r sense the term 
is used, are in the ciril state gone. He null justify 
tli^disappearance. And he docs it, in his usual wa}',^ 
b)- promg that they are not gone at all, but subsist! 
as fully after, as before, the institution of government. 
Nature and political'^ciety, lihclty and authority, 
are_absoIute logical contradictories in the Discourse 
and the Emile; they become in the Social Coniracl 
inseparable and indistinguishable concepts. Such, at 
least, is the consequence of the theorizing in his earlier 
chapters. Tlie author would not be Rousseau, how- 
ever, if he did not later, revert from time to time to the 
idea of a preeminent excellence in the non-political 
condition j and the tjT)ical climax of his method is 
to be seen in a rapturous glorification, at one point, 
of the political as compared with the natural stale.* 
Tlie de\-ice that he hit upon for sohnng the problem 
of his work was the s ocial pa ct. Authorit y o£ man 
over man m have nq rational basis, ho holds, .sais 
agreement and consent.. ^\nd there is b ut one species 
of a^ ement conceivable in which liberty is retained 
while authojity is instituted. This s ingle s pecies is 
the pact through which a_ multitud e of individuals 
become a wllective un ity — a society. Rousseau's 
thought here shows the verj' strong influence of both 
' " . . . ECS facultfs B'TOcreent ct so dCvcloppcnt, bcs idCcs 
s'litcndont, eos sentiments s'cnnoblissent, son flme tout entiilro 
s’CIfivc a tcl point qUG, Ei Ics nbus do cetto nouvcUo condition no lo 
dCgnidniont souvent nu-dcssous do coHo dont il cst sorti, il domit 
bCnir sans ccsso I’instant bcuteux qui Von nmeba pour jnmais, 
ot quI, d'on animal, stupids ot bomIS, fit tin fitro intoUiqont ot un 
bommo.” Confral Social, I, viii. 
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Hobbes and Locke. It is the latter, however, whom he 
follows to the end — and beyond. From the ingenious 
reasoning by which Hobbes mode absolute monarchy 
a logical corollary of the social pact, Rousseau turns 
nith strong denunciation. But the Hobbesian pre- 
cision in defining the terms of the pact obviously ap- 
pealed to him, and his own treatmen t of the sub ject 
is but the substance pf Loc ke develop ed by the metho d 
of Hobbes. 

The formula on which chdl society rests is, according 
to Rousseau, this : “Each of us puts into a single mass 
{met m emmm) his person and all his power under 
the supreme direction of the general will; and we 
receive ns a body each member as an indiTOible part 
of the whole." * Tlirough the act of a group of in- 
dividuals in pronouncing, tacitly or expressly, to- 
gether or in succession, this formula a moral body is 
constituted, yith an identity , a life and a ^^^ll of its 
own distinct from t hose of any of its comnoi ient mem- 
bers. It is a p ublic person — a_body politic . From 
various points of licw it is knorra as state, sovereign, 
poyer ; and in the same way its members are known' 
variously as the people, citizens, sulyccts.^ 

, Rousseau’s e.vposition of the spirit and effects of 
Hris contract is an amazing medley of bad logic and 
\ utter puerility. Equality, he declares, is insured, be- 
cause each individual makes complete alienation of 
I'himself and all his rights to the commimity. That 
is to say, t he individuals, reducing themselves to zer-os , 
are as such_ejiml. By the same reasoning the union 

< Control Soeiat, I, -vi. ' Ibid. 
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is, he exi>la^, absolu^y perfect, and no individi^ 
can claim, anything. This would seem to mean as 
thorough submergence of the individual in the state 
as Plato ever conceived. But Eousseau finds the 
fullest liberty . For, he continues, “since each gives 
himself up to all, he ^es himself up to no one ; and 
as there is acquired over every associate the same right 

E l is given up by himself, there is gained the equivar 
of what is lost, with greater power to preserve 
t is left.” * 

This demonstra^n,, of. liberty contains as manyi 
fallacies as clauses, and , finds a fitting climax in the 
reference to “what, is left” to the individual after 
the pact, following repeated declarations that the 
individual' by the .pact gives, up everything. It is' 
hardly "strange that controversy has continued active 
las to whether Rousseau stood for absolute sovereignty 
lor fo^a sphere of ini^enable rights in the citizen.* 
He clearly stood for both, relying upon the simple de-^ 
vice of maintaining each of two logical contradictories.’} 
Ss analysis and exposition of the contract are of 
like fabric. By the terms of this formula the act of 
assodation -is - dearly .conceived- as merely the - ex- 
pression of an identical purpose, l^.each of a group of 
individuals. pmpose is to recognize henceforth 

et plus de force pour oeiuerver ce qu’on a.” IWd. 

‘ CJ. PoUtieai Science Quarlerly, XXH, 698. 

' James Bussell Lowell never more oonspicuously nodded than 
in declaring that Rousseau “oould not fail to be a good logician. 
He had the fortitude to follow bis logic wherever it led him.” 
(d.mong Uy Boeki, 1S8Z, I, 340.) Of Rousseau’s fortitude there 
can be no doubt. But the courage of his readers often falters when 
his logio leads in opponte direotiomi at the same time. 
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a social o r g eneral authority as a substitute for the 
varjong and conflicting authorities of the individual 
wills. Locke and Sydney, and others who set forth 
this same idea, did not undertake to analyze it into the 
elements and categories of a contract in private law. 
Hobbes, more rigid and inexorable in his method, ap- 
plied the conceptions of the jurists to the social pact, 
land showed who were the parties to it, what precise 
liobligation they respectively took upon themselves, 
[and what penalty was incurred when the obligation 
1 was repudiated.* Rousseau seeks to imitate the method 
oHIobbes; but the rosultls ridiculous. 'THTparties 
to the pacTaie'declared’toTie onTHeone side the in- 
-'flividuals and on the other the community,^'^and this 
though the cpmmunitj^comes into existence only by 
virtue of the pact.*) The engagement made by the 
community appears at once, however, to be made in 
reality by the indiriduals. For, "each indiridual 
contracting, so to speak, with himself, finds himself 
engaged under a double relation, namely, ns member 
of the sovereign toward the indhnduals, and as member 
of the state toward the sovereign.” And Rousseau, 
after this sapient exposition, proceeds gravely to ex- 
plain that there is no real opening here to apply the 
principle of the cml law according to which no one is 
bound by engagements made with himself ; “for to be 
bound to one’s self j nid to be bound to a whole of w'hicli 
one forms a_na rt, are veiy ' Merent things.” ’ 

' Political Theories from Luther to Montesjuicu, p. 278. 

’ " . . . I’aoto d’aEEOoiation ronTormo un ODEagoment rdoiproiiue 
du pnblio avoo Ice partioulioni." Control Social, I, vii. 

•Ibid., I, vii. 
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If Rousseau could have remained certainly faithful 
through a whole section of his work to the truth em- 
bodied in this last sentence, his theory of the state 
would have been important. l'’ But his grasp on the 
distinction between the collective and t he dis tri butive 
agiect of an aggregate was v^ uncertain. Nothing 
better illustrates this fact than 1^ easy assumption, 
noted above, that a promise by a society is the same as 
a promise by each member of the society. The same 
confusion appears again and again in his treatise. 

/ He glimpses often the fruitful concept of a beneficent 
and all-determining force in the social organism ; but 
he lacks the dialectic power to disentangle it from the 
mass of individualistic prejudice that obscures it. He 
is nearest ^success in the attempt in his detailed dis- 
cussion of the notion of sovereignty. 

4. Sovereignty and Law 

Rousseau’s doctrine on t^ subject combined ele- 
ments that had previously been considered incompatible 
with each other. The definition and development of 
sovereignty, as a concept of political science, had 
been almost entirely the work of those who, lilte Bodiil^ 
and Hobfees, were defending absolute monarchy. By 
the liberalizing school of Loc^ and M p nCesqu ieu the 
[idea of sovereignty was evaded as unnecessaiy in . 
theory and dangerous in practice — a mortal foe to 
Rberty. Rousseau, with characteristic boldness, pro- 
ceeded to reconcile the absolutist with the, liberal dnn - 
trine. ^ He defined sovereignty with the fulness and 
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Precision of Hobbes, and gave il an abode and an opera- 
tion that satisfied the feeling of Locke. 

The social contract, Rousseau maintains, furnishes 
the solution of all questions about sovereignty. The 
body politic that is created by tliis contract is itself 
the only conceivable possessor of supreme power.* 
By the free act of those w'ho enter into the pact all 
their rights and powers are resigned to the community, 
and their respective wills arc merged into and super- 
seded by the general will {volonii gCmCrak). By no 
possible process of reasoning or of fact, Rousseau holds, 
can sovereignty be traced to any other possessor than 
the body politic as a whole, or be identified in any 
other manifestation than that of the general i\t 11. 
He seizes with esnceial zest the idea of sovere iEntv as 
mil, and uses it in many fantastic feats of pseudo- 
dialectic. IBs often absurd manipulation does not 
conceal, however, the real value of the idea. Hobbes 
had already e.xposed many of its possibilities ns a 
clarifying agency in political speculation ; but Rous- 
seau gave the great impulse to that particular de- 
velopment which has centred about the idea of the 
soc ial or group wi ll- 

The basis of will, Rousseau holds, is interest. The 
indi^^dual wills always what is for liis interest. His 
interests conflict at many points uith the interests of 
others ; but at som e.uointiheJntenest olAlljs the.same. 
This co mmon, i nterest is what makes the state possib le. 

' Althusius presonted a dootrino of Borensenty in 1610 tbat vns 
subatantinlly the Bamo as Rousseau's. C/. PoUiical Theoria from 
lAithtr to Montaquieu, p. 03. 
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The general will is but the expression of what the com - 1 
men interest requ ires. The two ideas are inseparable 
in thought and in fact. If the interests of the indi- 
viduals composing the state are at no point identical, 
a general will is inconceivable and society cannot 
exist, g an expression of will does not correspo nd 
to the common interest, it is not an expression of t he 
general •ftill and it lacks the quality of sovereignty . 

( Only an act of the general will is properly called' 
law Qot). Perfect generality js of the essence of 
it. (^us law can have no other source than the 
sovereign, that is, the community as a body politic) 
A rule or command prescribed by any other 
authority lacks the essential quality of law; and, 
conversely, a rule or command emanating formally 
from the sovereign body lacks the quality of law if 
its content or effect touches interests that are not 
general. 

■ Sovereignty, conceived in such a way, is readily 
'^proved by Rousseau to be inalienable, indivisible and* 
inerrant. It is inalienable, because the will cannot ' 
be' bound by pronnsra. "The sovereign can indeed 
say : I will now what such-and-such a man wills, or 
at least what he says he wills; but it cannot say: , 
What that man shall will to-morrow, I shall still will.” '■ 
It can say : What that man shall will, Lwill do ; but 
this is the formula of slavery, and pledges acts not con- 
formed to the interest of the promisor. Since-will in 
Miy true sense is inseparable from interest, the servile 
formula implies the dissolution iyso facto of the body 
politic th at_enaGtaiL "The instant there is a master, 
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tlwre is no long er a soverciE n.” * Such is the argu- 
ment by wliich Rousseau di sposes of the an cient dognm 
that the peojile may bmnsfer sovereignty to a.prince^. 

That sovereignty is induTsible is equally clear to 
Rousseau. 

The will either is or is not general, is that of the whole 
people or that of part of the people. In the first case the 
e.\prc.ssion of the will is a sovereign act and makes law ; 
in the second case it is merely a particular will or an act of the 
magistrate — at most a decree.® 

All the distinctions so much debated by philosophers 
between the dilTcrcnt kinds of public acts are un- 
wan-anted, Rousseau holds, so far as they imply 
a division of sovereignly. (Tliat there is legislative 
power and executive power; that taxation and ju- 
dicature and the affairs of war and peace arc variously 
administered — affects not at all the unity of the 
sovereign. An act of the wliolc people for thejvhole 
people is, regardless of any other feature of.thejmt, 
aTnamfestniion of soycreignly. 

To prove that the sovereign cannot err is a task that 
evokes the best effort of Rousseau both as reasoner 
and as ihctorician.’ He is required to meet the familiar 
charge that a democracy is peculiarly apt to stray from 
expediency and justice. He meets it ingeniously if 
not conclusively thus : 

It follows from the foregoing that the general will is al- 
ways right and tends always to the public advantage 
iuliliU pnWijiiflj but it does not follow that the judgments’ 
[d^Mrfiions) of the people always have the some rectitude. 

>C<m(rfl(SoriaMI,i. »/Wd.,II,ji. • /Wd., II. iiL 






POMTICAL THEORIES 


general interes t. There is no longer possible that 
comparison of individual wills through which alone 
the general will is determined. Party interest inter- 
venes and misleads the people, ndth the result that 
the will of the party is mistaken for that of the sover- 
eign. Rousseau’s conclusion is, like that of many 
earlier thinkers, that if parties exist at all in a state, 

. there should be many of them, ^ ^ere two great" 
’parties diride the people, the will of one or the other 
of them habitually supersedes the general nill, and the 
stale ceases in fact to exist.) 

Rousseau is at some pains to exhibit the limits of 
sovereignty.' Tliey arc manifest chiefly, we have just 
seen, as immediate inferences from the definition of 
the term : the sovereign cannot do what is not for the 
general welfare, and cannot intrude therefore into the 
field of purely indmdual interest. Is there, then, a 
sphere of individual rights secure against invasion by 
the state? In answering this crucial question Rous-' 
seau fairly bristles with paradox and contradiction. 
He declares that "as nature gives to everj' man an 
absolute power over all his members, the social pact 
gives to the body politic absolute power over all its 
members.” Tliis- proposition is followed by reference 
to the distinction between the duties of the individual 
as a subject and his natural right as man. In point- 
blank contradiction of what was earlier ^id as to the 
terms of the social contract, Rousseau now obsen'es : 
“It is agreed (on amvient) that what each alienates 
by the social pact is only that part of his power, his 
* Conlnit Socud, TV, iv. 
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property and his Kberly which may be used with ad- 
vantage by the community.” This clearly points to a 
reserved sphere of individual rights. But the next 
sentence turns the tables decisively against the in- , 
dividual; “ It must also be agreed that the sovereign 
a lone is judge of that advantage .” 

Formally . thuSj.thCTe are no limits to sovereign 
power. Substantially , however, there are, Rousseau 
inmts, the very real limita inherent in the nature of 
sovereignty. The relation of the individual will to 
the general will insures at the least the equality of all 
c itizens before the law, and t he rule of justice and 
equity . Tlie sovereign community is limited to pre-. 
soriptions that are for general, not for any particular 
utility, alid it can impose no burden that is not alike i 
for all. Rousseau’s rhetoric in sustaining these I 
amiable ideals is admirable; but his reasoning, while 
often very specious, never wholly disguises the 
vitiating assumption that an aggregate cannot pos- 1 
seas attributes distinct from those of its component 
parts. 

The most clear and sdf-consisteiit feature of his 
speculation on this general subject is that which deals 
with the idea of law . Even on this point his pre- 
dilection for contract leads him into some cloudy 
quibblings about law as essentially a convention, 
to which the parties are respectively the community 
and its individual members.* But his central con- 
ception is made very distinct and suggestive. As has 
been stated above,* a la w is a resolution of the whol e 
> Coniraf Social, II, W. * Ante, p. 23. 
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people for the whole people, touching a matter tha t 
concer ns, all. 

The law regards the aubjecta as a whole and actions as 
abstract, never a man ns an individual nor a concrete (par- 
ticuliire) act. Thus the law can determine that there shall 
be privileges, but it cannot give them to anybody by name ; 
the law can establish a classification of the citizens and de- 
scribe the qualifications for the various classes, but it cannot 
^assign certain men to specific classes; it can establish a 
jroynl government and hereditary' succession, but it cannot 
jehoose a hing nor name a royal family . . 

From this conception of law Rousseau concludes 
that 

it is no longer necessary to ask whose fu nctionJ t is to make 
laws, since they are acts of the general nill; nor whether the 
t prince is a bove the law s, since he is a member of the state ; 
nor whether the l aw can be unj ust, since no one is unjust to 
liimscif ; nor how one is at the same lime free and subject 
to the laws, since they arc merely registers of our on-n wills.- 

No slate is legitimate, according to Rousseau, un-; 
less it is ruled by laws, as. thus defined ; and every, 
..*slate so ruled, whatever the form of its government, is' 
a republic.’ The lucid interval in which he sets forth ' 
these fresh and striking conceptions is followed at 
once by a lapse into dreaming and rhetoric. For the 
practical realization of the republican state, as he has 
defined it, he has no suggestion save recourse to a 
“legislator,"^ a superhuman or din'nely inspired be- 
ing, to impose upon a people the institutional order 

> Conirat Social, II, vi. • Ibid. 

•"J'appollo done rCpubGquo tout fitat rCgi par dea loia, aoua 
quelquo forme d'admiuiatmtion quo ce puiaao Stro." Ibid. 

‘ CoiKrel Social, II, vii. 
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that they.aje not qualified to discover for themselves — 
to enact that general will which they share but know 
not. In this recurrence to a usel^ and veiy much 
shop-worn device of political theory,' Rousseau ex- 
poses the purely idealizing tendencj^ of his whole 
greculation. His brave undertaking to show the; 
rational conciliation of liberty and authority ends in a' 
trite glorification of Numa, Lycuigus and John Calvin, 
with a few practical suggestions, drami largely from 
Montesquieu, as to the course most desirable for the 
next “legislator” that may descend upon mankind.* 

/ 

5. Government 

The distinction between state or sovereign and 
government is developed by Rousseau with the ut- 
most exactness and consistency.’ While “state” de- 
notes the community as a whole, created by the social 
pact and manifesting itself in the supreme general will, 
“ government” denotes merely the individual or group 
of individuals that is designated by the community to 
cany into effect the sovereign will. The government 
is created not by any contract but by. a decree.of.the 
sovereign ; and its function is in no sense to make, but 

‘The "lecisliitor" wss still doing hard service in philosophy; 
so sensible and praotical a thinker as Montesquieu used him. 

> Rousseau, in common with many intelligent contemporaries 
(notably Frederick the Great), was much impressed by the political 
spirit of the Corsicans, then jnst freeing themselves from Genoa. 
Ee says that the Corsicans are the one European people capable 
of le^lating for themselves, and expresses a presentiment that 
“some day that little island will astonish Europe." {Conlml 
Social, II, X.) Napoleon Bonaparte was bom less than ten years 
after this was written. 

' Control Social, III, I. 
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onl y^to ad ministe r law . Government, to Rousseau, 
means executive poiver . The individuals to whom 
this power is assigned arc the o ffi cers or the aji cnts of 
' the sovereign . Collectively they may be called 
"prjncc” or “ma^traej'.” Wliatever their titles — 
kings, senators, governors — their function and their 
relation to the sovereign are the same. Tlicir power i 
is merely what is intrusted to them by their superior,!^ 
and may be modified, curtailed or entirely withdrawn 1 
at the discretion of that superior. 

Tliis doctrine is substantially that of the whole anti- 
monarcliic philosophy of the two centuries preceding 
Rousseau. Ilis own contribution consists not in any 
new emphasis on the subordination of the prince to 
the people, but in the conclusions derivable from his 
definition of the nconlc as sovereign . He indulges in 
a good deal of superfluous metaphysies over his con- 
ception of sovereignty as ■will, aiming apparently 
to clear up problems that would be as well solved 
“mthout it. Thus he sets forth with great granty 
^the rather distressing condition of a citizen who is a 
member of the government.' Such a one embodies 
th ree distinct irills : first, the mil that rests upon his^^ 
interest as a mere private indiiddual; second, the 
will corresponding to the corporate interest of the^ 
magistracy ; third, the will of the community as a , 
whole — the sovereign general will, "In the order 
of nature” these wills are respectively the more active 
as they are the more concentrated : that is, the in- 
dividual will prevails over the general. But the social 

‘ Conlral Social, III, u. 
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order requires the domination of the general \rill. 
From this unfortunate contradiction Rousseau draws 
various inferences about the relative efficiency and 
desirability of different governmental arrangements — 
inferences that coincide with the commonplaces of 
earlier theory and observation* 

His dassification of governmental forms follows the 
andent and familiar cat^ories — mona!fchy, ai^ 
toMMy, democracy, and mixed, ^mocracy is that 
in which the Soverdgn assembly itself exercises the 
function of administrator.^ Such a union of functions 
does not appeal-to Rousseau, as ajrarticable system 
save_ possibly, in-a smtJl. and simple community. | 

i Sovereigiity is necessarily democratic, in. the most) 
exdusiy^ smse, in his theo^, but democratic govem-\ 
ment'is not suited to maitod.’ Rousseau expresses ' 
indeed no dfete judgment as to what form of govern- 
ment is best. He follows on tins question the thought 
of the most judicious of his predecessors, and ffiids that 
each form may be peculiarly adapted to some par-^ 
ticular set of conditions.’ His f&cussion of the sub- 
ject manifests a creditable knowledge and appreciation 
of the work of Montesquieu, in emphasizing the effect 
of varieties in economic and social conditions. But I 
while the question as to what government is abso- 
lutdy the best defies a categorical answer, Rousseau 

that monarohia goveniment is more energetie than that 
of an assembly. 

• “8'a y avait un people de dienn, fl se goovemerait dtooorar 
tiquement. Tin gouTetnement si partait ne eonvient paa & dee 
hommes." Conlral Social, III, it, end. 

>IW3.,in,viii. 
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'^finds a sin^e simple and conclusive test by which to 
.determine whether a given nation is well or ill governed. 
This is the census. 

Other things being equal, that government is infallibly the 
better under which, without e-xtrancous measures, without 
naturalization, without colonics, the citizens show th e greate r 
increase in numbers . (That under which a people is dccrcas- 
ing and dying out is the worst^ Statisticians, the matter is 
in your hands ; count, measure, compare.* 

Both the establishment and the e.\-tinction of govern- 
ments subject Rousseau’s principles to rather severe 
tests; but his assurance carries him over the gaps 
that his reasoning fails to bridge. Vo set a govern- 
ment in operation would seem to be impossible under 
• the conceptions of sovereignty and law that he so care- 
fully defines; for while the sovereign may declare 
what the form of goveniment shall be — a general act 
and hence appropriate to the sovereign, it cannot name 
the persons who arc to man the offices, since that, 
Rousseau ex-plicitly declares, is a particular act, wholly 
beyond the competence of the general uill. Naming 
the magistrates is distinctively an act of government, 
not of sovereignty ; and there is a difficulty, as Rous- 
seau justly remarks, in understanding how there can 
be an act of government before the government comes 

■ Contrat Social, III, ix. In an intorosting note at tlio end of this 
chapter, Rousseau develops the idea that neither goncral tran- 
quillity nor a high state of intollcctnal and artistio culture is to be 
taken os a eign of good govommont. “Un pen d’agitation donne 
dll rossort aux times, ot co qui fait vraimont prospCror I'osp^co est 
moins la paix que la libortS.” Which suggests tho sapient ohservor 
tion ot Thomas JotTorson, that a little revolution about once in 
twenty years is a good thing. 
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into existence.* To one who has achieved the delicate 
feat of creating a state by a contract to which the state 
itself is one of the parties,* this later problem proves a 
matter, however, of no real concern. -We perceive here, 
Rousseau saj's, “one of those astonishing properties 
of the body politic by which it reconciles operations 
that appear wholly contradictoiy.” \'There takes place 
a sudden conversion of the sovereipty into govern- 
ment, so that with no perceptible change and merely 
by a new relation of all to all, the citizens, becoming 
magistrates, pass from general acts to particular acts, 
and from the law to its execution.' That is to say, the 
sovereip people, assembled to institute a government, 
vote that a certain form shall be established, and vote 
that certain men shall fill the ofiSces thus created. 
(Ste first vote expresses the general will and is in the 




governmental decre e.^ Between the two votes the 

I assembly changes its character, just as a parliamentary 
body changes its character when it goes into com- 
mittee of the whole.’ The people act in one instance J 
as sovereip and in the other as a democratic govern- J 
ment. Since the process here described is inevitable 
in the establishment of monarchy, aristocracy and all 
other forms, it follows that, in Rousseau’s thought,^ 

I every government must be considered as originating /I 
1 in democracy. , 


» Coninl Scdal, III, xvii. « Ante, p. 20. 

'Ronsseau refers to the Howe of CommoDS going into "grand 
oommittee.” 
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Such being the method by which the inception of 
government is reconciled with Rousseau’s first prin- 
ciples, let us examine their .bearing on its nomnl opem- 
tion. Lawmaking, -in the stric t se nse,,is_o.f.cours.e...a 
function not of the government but of the, sovereign. 
It can be perforined_oiily_by_!!^n a^embly of the whole 
peppic. Representation is wholly out of the ques- 
tion in this matter. Tlic general will can no more b e 
renrcsentcd t han i t can b e_a lienatcd . (Jlie vaunted 
modern device of rcprcsenlalivc assemblies Rousseau 
regards as but an evidence of political decay “ Be- 
cause of indolence and wealth they at last have soldiera 
to enslave the counliy and representatives to sell it.” ’ 
Deputies may bo chosen by the people for the despatch 
of certain duties ; but they arc merely agents, and have 
no final authority. [j'Tlic English people thinks itself 
free ; but it is greatly mistaken ; it is free only during 
the elections for members of Parliament ; so soon as 
they arc elected the people is enslaved and becomes a 
zero.'[3 Wiatcvor may be the inconvenience in large 
states, the whole people must be looked to as the sole 
legislator. 

Tlie question at once presents itself : shall the voice ! 
of the majority prevail as the general will? If so,'-’ 
how shall it appear that the minority, constrained by 
superior numbers, follows its own will and is free? 

I Rousseau answere: only one political act requires 
lunanimity, and that is the social pact." ’ No one is 
a member of the community except in consequence 
of liis own deliberate volition. Within the state once 
•Ibid., IV, U. 


‘ Cmtrat Social, III, iv. 
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fonned both sovereigii and governmental acts, are 
determined Jy jhe majority. That the minority seems 
no longer free, because subject to laws to which they 
have not given their consent, is an illusion, due to a 
wrong way of looking at the question. '’■When a proj-j i 
ect of law is laid before the assembly of the people) | 
th^ are asked, not whether th^ approve or reject it,\l 
but whether it is or is not conformed to the generallj 
will. The vote, of_ mh js m^y his opinion on that * 
question; “When, therefore, the opinion contrary to 
mine prevails, it is merely proved that I was mistaken, 
and that the general will was not what I thought it 
was. my opinion had prevailed, I should have done 
what I did not will ; then indeed I should not have 
beenfree.-’’!^ 

Such is the burlesque of reasoning by which Eousseau 
seems to think that he actually dears up one of the 
most troublesome difficulties in ultimate political 
theory. A deliberation of the sovereign people ap- 
pears as a guessing match and the law by which men 
are free is fixed by a majority of guesses. The citizen 
who is in the minority is not a slave but only a poor 
guesser. Eousseau characteristically follows this word- 
juggling with a frank admission that he has begged 
the question at issue: “This assumes, it is true, that 
all the elements of the general will are in the majority ; 
when they cease to be there, whichever side prevails; 
there is no longer any liberty.” ’ 

Y'.-The decline and death of the body politic are in- 
evitable, Eousseau holds,’ and bis analysis of the 
•CoB(roihiiciaI,IV,2. ‘/Md, • IMd., IH, x, ri. 
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causes turns still on his doctrine of will. The govem- 
>ment tends incessantly to invade the sphere of sov- 
ereignty ; that is, to substitute the will of the magis- 
mtes for the general vtII. (^e greater intensity of 
volition in the smaller body accounts for this^ At 
the same time there is a ceaseless tendency of govern- 
ment to contract itself from democracy to aristocracy 
and thence to monarchy — and thus to increase the 
intensity of its volitions, as compared vith those of 
the growing community. Only in small nations, amid 
simple conditions, does the general will have any 
assured operation: . As a society grows and conditions 
become complex, not only the government, but also 
.,,the numerous rival groups of private citizens strive to 
advance their special interests instead of the public 
advantage, and to substitute a particular for the 
general will. Because chilizalion, however deplorable, 
^ inc\itablo, this process b certain.', “Tire body 
politic, as well as the human body, begins to die at its 
birth and carries within itself the causes of its de- 
struction.” ’ 

Something indeed may be done to retard decay and 
to presence as long as possible liberty, equality and 
legitimate authoritj\ Rousseau prides liimself, and 
with some justification, on liis suggestions in this 
respect.’ They concern only the usuipatorj- tendency 
of the government; the -vices of hiunan nature that 
bring the other evils are beyond correction by political 

' Control Social, III, xi. 

* Ibid, III, xii, xviii. "II cst bien singulicr qu’nvant le Contrat 
Social, o& jo le dODiio, porsoime do e'en IQt avisfi.” Gomemement do 



37 


devices. There must be, he says, periodical assemblies 
of the sovereign people, for the purpose of maintaining, 
the social pact. '"The meetings must be spontaneous — ' 
wholly independent of the government in summons and 
action. To the people thus assembled, two questions 
must be submitted : “First, is it the pleasure of the 
sovereign to presen'e the existing form of government ; 
second, is it the pleasure of the people to leave the 
administration to those who at present have it in 
charge." ‘ ^ long as a free expression of the people’s 
will on these two points is obtainable at regular and u 
not too long intervals, the usurpations of the govem- 
• ment will be reduced to a minimum.) As an additional 1 
guarantee of this result Kousseau lays down the ’' 
principle 'that when the sovereign is assembled the 
functions of the government are ipso facto suspended.®;' 

The great political objection to Rousseau’s scheme 
of legislation by ^general assembly of the people was . 
of course, the apparent imp osabili tv of i ts-applica- ' 
tion to large states. Rousseau admitted that where 
population was great and the territory extensive, there 
would be grave inconvenience. Not for a moment 
on that account would he concede that representatives 
. should be allowed to constitute the le^lature. " Where 
|right and liberty are everything inconveniences are 
Whing.” ® In a large country the assemblies could 

> Cmirat Social, III, xvm. 

> " A I'instant que le peaple est legitimement sssemblS en con>s 
Bouverain, touts juridiction du gonvemement ccbss, In puissanos 
exdoutivo est snspendue . . . puree qu’oi Be trouve le reprdsentd 
a n'y a plus de roprSseutant.” lUd., HI, riv. 

•Ibid., Ill, XV. 
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be held at different places in turn, and thus distribute 
the inconvenience among all the citizens alike. But 
at all hazards the principle must be maintained 
that evciy citizen should be entitled to participate 
on equal terms in the supreme function of law- 
making. 

Despite all the tiresome metaphysics with wliich 
Rousseau surroimds his dewce for maintaining the 
state, it is easy to see that he foreshadows two very 
familiar institutions of ninetecnth-cenlurj' democracy, 
namely, t he perio dic al popular vot e on t he questi on 
of revisin g the coiistitution an3~Eli^jriodi.cal_e Iection 
of officers. TOiether Rousseau would approve the 
manner in which lus device is applied in many states 
of the American Union may be doubtful ; but there is 
no room to doubt that the spirit of our constitutional 
provisions is vciy’ closely aldn to the spirit in which 
his propositions were conceived. 

0. Strength and Influence of Rousseart’s Work 

In the field of politics Rousseau's teacliing was 
suggestive rather than conclusive; but the stimulat- 
ing force of lus suggestions long remained a cardinal 
fact of literature and liistorj'. His fancies, fallacies 
and quibbles often appealed more strongly than the 
sober obseivation and balanced reasoning of Montes- 
quieu to the Zeitgeist of the later eighteenth centuiy. 
Both the pure pliilosophy of politics and the practical 
statesmanship of the time clearly illustrate this. His 
spirit and his dogmas, however disguised and trans- 
formed, are seen eveiywhere both in the speculative 
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systems and in the governmental reorganizations of 
the stirring era that followed his death.' 

On the side of pure theon^ the most di stinctive ser - ' 
vice of Rou sseau \ Yas that due to his doctrine of sov - 

e reignty .. Tlie common interest and the general \viU 
assumed, through Ids manipulation, a greater definite- 
ness and importance than philosophy had hitherto 
ascribed to them. They became the central features 
of almost eveiy' theory' of the state. Through those 
concepts a way was opened by which the unity and 
solidarity of a population became the necessary' pre- 
supposition of scientific politics. Rousseau thus con- 
tributed largely to promote the theon' o f the national ' 
state . His main purpose, however, was apart from - 
this. Consciously he aimed only to deriso a theory; 
of sovereignty thro u gh wirieh liberty and _authprity « 
should b e reconciled. His metaphysics and psj'-"' 
chologj', however ingenious, W'ere not, as we have seen, 
equal to the task. He could oifer no self-consistent 
reasoning by which it should appear that an indiridual’s 
will was certain to be e.\prcssed in tire general will, 
e.\cept in the same sense in which the indiridual’s 
will was certain to be erqrresscd in the will of a monarch 
to w'hom he had submitted himself. Rousseau failed, ' 
in short, to prove that the sovereignty of the community 
was any more compatible with in divi dual liberty than 
^e sovereignty of a monarch or an oligarchy . But 
his earnest and confident declamation about the virtues 
of the general will and the significance of the general 
interest brought those concepts into the foreground of 
> Ho died ia 1778. 
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political theory and evoked from more subtle reasoners 
than Rousseau more refined and self-consistent solu- 
tions of the problem he propounded. If their results 
were ultimately no more successful than his, that was 
due rather to the a priori conceptions of liberty and 
authority that were the common basis of this whole 
school of speculation than to any flaw in the logic by 
wliich the deductions from these conceptions were 
made, (^le assumption that true and perfect liberty 
could be predicated of only the non-social man, w'as 
fatal to any theoiy of political authority. Nothing 
could come out of tliis assumption save the empty 
parado.\es of Rousseau, the paralyzing transoendental- 
/ ism of Kant, Fichte and Hegel, Rousseau’s legitimate 
successors, or anarchy pure and simpIcN Making a 
state out of a group of perfectly free anffindependent 
individuals is like making a statue out of a heap off 
sand ; some cohesive principle is necessary that it is 
beyond the art of the "legislator” or the sculptor to 
supply.' Amtotle furnished such a piinciple in his 
dictum that the social and political element is as strong 
and fundamental as the individualistic in man — 

I that dependence on liis kind is to be presumed of the 
^ normal human being. But in the eighteenth century 
the Aristotelian way of approaching politics made small 
appeal to intellectual men, and least of all to Rousseau. 

Wfliei'e Rousseau’s theorizing touched government 
in its more practical aspects, his ideas were in some 

' “Eino Summo von lodividuon iat mcmals und knnn ear niolit 
cine Einhcit aom, so wenig ala ana dom Hnufen Snndkornar oino 
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cases singularly fruitful. His sharp distinction be- 
tween'.the sovereign and the governmen t was chiefly 
responsible for this. has been criticised for h is 
, But 

his theory here was perfectly self-consistent, and it 
moreover proved adaptable to the explanation of cer- 
tain concrete institutions of a novel kind that soon 
after Rousseau’s death became liie subject of knowledge 
and interest to intellectual- men in France. Law (Im) 
in Rousseau !aJhouEditjiffas.a.terni.that .could.designate 
properiy_only_a_rule-of-perfect_generality.. both in 
contenL and-in-applicatjon. Such being the case, his 
sovereign community was logically the only law-maker. 
The enactments of any so-called legislature that formed 
a part of the government could have only the character 
of decrees for carrying into effect the superior mandates 
of the true legislature. Rousseau’s requirements for 
law in the strict sense were, we have seen, very exact- ' 
ing. ' The assigmnent of a citizen to an o ffiee. or.the 
assessment of a tax upon specific citizens could not be 



doctrine that only the sovereign can make law^ 
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Afamiliar dogma of political science, that the constitution 
llis made by the sovereign people, and the government 
llmust conform its acts to this supreme law. 

During the decade succeeding the death of Eousseau 
the interest of Frenchmen became by the course, of 
events deeply enlisted in the affairs and institutions 
of the American stales just freed from Great Britain. 
Tlie political s3’stcms of these slates presented in con- 
crete realization principles of sovereignty and law that 
strongly suggested the doctrine in the Contrat Social, 
'Die formal written constitutions in which the organi- 
zation and action of government were prescribed 
satisfied veiy' well the requirements that Rousseau laid 
down for law in the strict sense. They were on their 
face the expression of the people’s will; they dealt 
with only the fundamental questions of the political 
order; and they were clearly distinguished, both by 
their formal source and by their superior authority, 
from the mandates of the governments that they set 
up. Tlirough these constitutions, thus, the sovereignty 
of the people and its relation to government were 
exemplified in actual institutions on lines that ran 
closely parallel to Rousseau’s Ihcoiy'. Tills coincidence, 
fortuitous though it was,' did not fail of far-reaching 
influence on theory and on practice in the revolutionary 
movement that was impending. 

We have now completed the tale of political doctrines 
put forth by Rousseau that were in any large measure 

* A traoo of common linoaco mny bo discomod in tho indobtod- 
■ ’ " ~ scan and the Amoricans to the theories and in- 
iteonth-contnry England. 
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both original and important. gSa prolific literajy 
ggpius gave great vogue and fleeting influence t o 
vanou s dogmas that lacked one or both of the se 
qua litiear -rATpretentions theoiy of a civil religion ‘ 
formulated the creed to which every citizen must sub- 
scribe in order to escape banishment from the state. 
The artides, fixed by the sovereign “not exactly as 
dogmas of rdigion but as sentiments of sociabilit y 
without which it is imp ossible to be a good citizen or a 
fajtbful su bject," declarecQelief in God, in a future 
llfe^fh^^ess for the good and punishnjejjf for the 
wicked, in the sanctity of th^cial contract and the 
laws, and in qo;toleration for intolerance. This creed, 
with its characteristic concluding paradox, is but 
Rousseau'’s adaptation of a device that had been mure 
soundly if less flashily exploited by Spinoza* and 
others. None of his predecessors, however, had ven- 
tured to denounce tire Catholics as incapacitated by 
their purely religious belief for good citizenship — 
and this in a plea for toleration.* 

Beddes this and other excursions into'the theologico- 
political field, which always had a great attraction for 
him, Rousseau delivered many resounding judgments 
on the economic and fiscal problems that were upper- 
most in the political discussion of his day. Most of 
what was theoretically dgnificant in his views was 
taken bodily from Montesquieu, and derived no force 

> Control Social, IV, vin, “De la taligion dvile." 

* Tract. Theol. Fdlit., xz, 21; C/. PMuxA Theoriecfrom Intthcr 
to Montespiieu, 315. 

• . . quioonquo ose dire: *00™ de VEglise point de saint, ’ 
doit etre ohassfi de I'Etat. . . .” Conlral Social, IV, viii. 
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from Rousseau’s adaptation.' It was for other think- 
ers, already making themselves felt when the Conirat 
Social was vTitten, to develop an effective doctrine 
on these topics. Tlie Physjocrats, in this economic 
field, a notable group of theorists in moral and po- 
litical science proper, and a multitude of seekers after 
practical refonn in the French government, filled France 
witli earnest debate, growing hot and fierce ns the 
cataclysm of 1789 approached. In none of these 
classes was Rousseau’s political theory accepted m its 
entirely. In all of them, however, his dogmas and his 
phrases were in some measure current coin, and in all 
was manifested the confidence so eloquently preached 
by him, that the way to human welfare could always 
be easily found by getting back to nature. 
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1. European Politics and World Politics 
The year in which Rousseau's Social Contract was 
published, 1762, saw the practical end of the world- 
wide conflict knoTO as the Seven Years’ War. Three 
of the most conspicuous results of this desperate and 
protracted struggle were (1) the definite consolidation 
of the Phissian monarchy under Frederick the Great, 
(2) the deep humiliation and exhaustion of France, 
and (3) the enormous expansion of Great Britain’s 
colonial empire. Each of these facts had a close re- 
lation to the salient features of the history' of political 
philosophy during the next three decades. Frederick 
the Great, feared and hated by all his brother mon- 
archs, furnished them, nevertheless, with the type and 
example of that enlightened despotism in which con- 
temporary' speculation found so much to approve and 
admire. Humbled and exhausted France, seeking and 
in some measure gaining revenge upon her ruthless 
despoiler, became at the same time more and more 
involved in economic and social troubles ; and out of 
her necessities arose the philosophy that led straight 
to revolution. Finally Great Britain, undertaking to 
administer imperially her imperial dominion, alienated 
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the AmericanSj who in proclaiming and establishing 
their independence, exhibited to the world for the 
first time in history the theory and practice of a demo- 
cratic state rmder a written constitution. 

Tire various phases of practical politics in Europe 
during this period were accompanied by a very great 
activity in theor}\ France was the centre of the 
literary speculation, but all Western Europe, from 
Italy to Scotland, contributed to the movement. In 
a general way the political philosophy of the time may 
be divided into two classes : first, that which was con- 
cerned primarily with problems of amelioration in 
the social, economic and administrative activities of 
governments ; second, that which dealt with the more 
strictly political problems touching the form, organi- 
zation and limits of governmental authority itself. 
Both species of speculation manifested the character- 
istic optimism of cightecnth-conturj' philosophy. Both 
manifested for the most part an abiding confidence 
that a sure remedy for any social or political ill lay 
close at hand in “nature,” awaiting the grasp of human 
reason, and that the ultimate principles governing 
any group of human phenomena could be readily cast 
into precise and absolutely conclusive formulas. Thus 
the Physiocrats furnished an enchantingly easy and 
simple solution for vexatious problems of finance and 
industr)'; the moral and legal philosophers resolved 
mth a sentence the world-old obscurities in the con- 
ceptions of liberty and law. 

The decades that we are considering were signalized 
in practical politics by the remarkable group of con- 
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temporaij’ monarehs known as the ''enlightened 
despots.” Frederick the Great of Prussia (1740-86) 
was easily the chief of this distinguished collection, 
and his c.'mmplc notoriously inspired the policies of 
others, like Catherine 11 of Russia (1762-96) and the 
Emperor Joseph II (1765-90). In international and 
djTiastio aflfairs these rulers were far more despotic 
than in any modem sense enlightened. MTjerc oppor- 
tunity was presented to strengthen his o™ position 
or weaken that of a rival none of these monarehs felt 
restrained by respect for God or man. The adepts of 
the law of nature and of nations strove mth pathetic 
patience to discover in the practice of the eighteenth 
centuiy' any of the noble principles that were sup- 
posed to "he at the basis of their science. It was 
otheiwise, however, in the internal administration of 
the various governments. Here the rulers displayed 
a serious and apparently not a purely selfish interest 
in promoting the welfare of their subjects. Far- 
reaching reforms were effected in taxation and in ju- 
dicial procedure. Commerce and industry were re- 
lieved of restrictions that hampered their development. 
The throttlmg grip of ecclesiastical authority on in- 
tellectual life was rcla.\ed. In cmiy' way the princes 
gave sympathy and support to the intelligent and pro- 
gressive middle class as against the stagnating clergy 
and nobility. 

The reforming activity of the monarehs was in 
many notable instances directly aided by the phi- 
losopheiB of the day. It became something of a fad 
to have the royal projects visfid by the thinkers whose 
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theories were embodied in them. Frederick the Great 
was too hard-headed a statesman to be carried away 
by this idea : he could and did supply both the theory 
and the practice of his policies. Yet his relations with 
Voltaire were significant of the spirit that prevailed 
in royal courts. Tlie politically absolute ruler craved 
the companionship of the intellectually absolute sub- 
ject. It is not strange that theories about state and 
government multiplied in number and audacity, when 
the most clamorous critics of existing institutions were 
so conspicuously honored by princes. Tliere was 
in tliis practice something, indeed, of mere patronage ; 
but that was not the whole of the matter. A deliberate 
alliance was struck between political practice and 
political theorj', with results that were not always 
discouraging. Rousseau’s exT)loits in constitution-mak- 
ing * were not verj' useful, and the colossal self-con- 
sciousness of Mercier de la Rinfire failed to civilize 
at command the Russian Empire and its imperious 
mistress ; ’ but Turgot in France, Beccaria in Milan 
and Filangieri in Naples are shining examples of 
theorists who were no less sendceable in practice. 

The theories and the reforms that met nith favor 
in the European monarchies at this time were in very 
large measure the outcome of Montesquieu’s economic 
and social suggestions and doctrines. It would be 

' Supra, p. 7. 

> Cathcrinp summoned tho pbilosophor to ad^dso ns to n proposed 
code for her dominions. She was not favorably impressed with 
his manner, writing to Voltairo: “Ho thought wo wero still going 
on ail fours and ho very politely took tho trouble to come and 
show us how to stand on our hind legs." For the whole inoidont 
see Physiocrata, 11, 431-433. 
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hard to oveivestimate the respect and deference that 
were shown to him by the philosophers of the day. 
Under the circumstances there might reasonably be 
expected some tendency toward adoption of his more 
strictly political dogmas. BBs conception of a repre- 
sentative body as essential to a rational monarchy, 
and his doctrine of the separation of powers as in- 
dispensable to liberty* were very generally accepted 
in theory, but the attempts to put them mto practice 
were few and feeble. The princes who effectively 
promoted reforms in administration, judicature and 
education found it easiest to do so without entering 
upon the difficult task of governmental reorganization. 
Only in France and Great Britain did this latter issue 
become prominoit. The French 'parlments mani- 
fested aspirations to assume the r61e of defenders of 
political liberty against the king, and they were sum- 
marily suppressed by Louis XY in 1771, leaving the 
Bourbon monarch for the remainder of his reign un- 
questionably despotic, but as unquestionably free from 
any taint of enli^tenment. In England George III 
devoted himself to the purpose of rescuing the royal 
authority from the degradation to which, as he con- 
sidered, it had been reduced by Parliament. For 
a time he was successful. His methods, however, as 
illuminated by the controversies of the English parties, 
caused thou^tful observers on the Continent to ques- 
tion the accuracy of Montesquieu's analysis of the 
constitutional system, or the justification for his 

‘ Polilieal Theoritt Jnm Luther to Monleipiieu, pp. 403-401, 
409 el teq. 
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eulogy of it. Then came the discontent and revolt of 
the Americans. Their cause and its eventual success 
brought to tlie forefront of speculative interest the 
fundamental principles of sovereignty, liberty and 
popular self-government. When, a few years after 
the achievement of American independence, a crisis 
was reached in French politics, hundreds of influential 
Frenchmen were familiar with the institutions and the 
ideas suggested by the names of Washington, Jefferson 
and Franklin. 

Tlie concrete problems of the situation in France 
included much that was unknown to America. But 
in the fundamental philosophy of the French move- 
ment there was a steady tendency to conform to the 
lines of the transatlantic debate; and the principles 
of 1789 in the one land are closely parallel to the 
principles of 1776 in the other. 

2. French Social and Moral Philosophy 

Prior to the crisis in French practical politics that 
produced the revolution the basic doctrines of po- 
litical theory were influentially debated by a group of 
thinkers whose chief interest was social and ethical 
rather than strictly political. 

Without attempting any full enumeration or classifi- 
cation of these philosophers we may notice briefly a 
few of the most conspicuous. Their tow's diverged 
very widely at many points. All voiced, however, 
the feeling of Montesquieu and Rousseau, that the 
civilized society of their day w'as corrupt and ill- 
adapted to the requirements of rational beings. “Na- 



THB COMMUNISM OF MABLT 


51 


ture,” all believed, had decreed for enlightened men 
social and political institutions quite different from 
those that actually existed. Mankind had gone astray 
and philosophy must point out the way to return to 
the “natural” and rightful order of things. As to 
what was the chief source of corruption and error, 
the philosophers difered much from one another. 
Some found it in private property, especially in the 
ownership of land, and set forth projects of communism 
and socialism. Others found it in a perverted con- 
ception of morals and a degrading religious belief, 
and preached Hobbesian ethics and atheism. All 
the systems of proposed reform involved suggestions 
of political improvement, and few of these suggestions 
failed to reveal the indebtedness of their sponsors to 
the comprehensive genius of Montesquieu. 

The chief exponent of the communistic idea was the 
Abbd Mably (1709-85).‘ He found, with Rousseau, 
that inequality of possessions was the fountain-head 
of social and political evQ; and he believed with 
Eato that, as unwise legislation had produced, so wise 
legislation alone could remove, the vicious conditions 
that burdened the peoples. By nature men were not, 
indeed, endowed all with equal faculties; but the 
diSerences were insignificant in comparison with the 
inequalities sanctioned by the existing social order.‘ 
In recognizing and promoting private property man- 
kind had strayed from the path of perfect development. 

> Moiellx, miisCodtdelalfalure, 1755, set forth a very complete 
and coherent system of communism. This was never so well 
known and influential as MaUy's works. 

> Mably, De la LliiilaUon, I, ii. 
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Lust for possessions and for power had supplanted 
the natural deference to virtue and talent. The need 
of the times, Mably argued, was far-reaching reform 
in the direction of equality. The task was one for a 
law-giver of the ancient type, who should by a drastic 
code correct the aberrations of a nation’s life and set 
the people on the strai^t course of right and virtue. 
Lycurgus and Solon figured frequently in Mably’s 
philosophy, and their treatment of questions of property 
made a strong appeal to him. They were his types of 
the legislator who is guided by pure reason and justice 
rather than selfish class interest. It was because so 
much power had been usurped by the wealthy and 
ambitious that the sad and demoralizing class con- 
flicts persisted in society. 

Mably was wholly Eousseauish in his development 
of social and political doctrine. With more logic and 
less literar)’ brilliancy he laboriously expanded the 
suggestions of Jean Jacques into a coherent system.* 
Helvetius and Holbach, the other two thinkers whom 
we shall consider in this section, were ostentatiously 
hostile to Rousseau at many points, especially in re- 
spect to religion. While he passed from the deism of 
his day over into a sentimentalism that left little dis- 
tinction between him and the more m3'Btic devotees 
of the orthodox cult, his philosophic confr^ took the 
opposite direction and reached almost unqualified 
atheism. Their moral and political doctrine showed 

< "In his [Mably’s] most important Trork ... -we sco Rous- 
Eoau's notions dovolopod, srith a logio tiom vhioli their first author 
shrunk, eithor from fear, or more probably from want of firmness 
and oonsistenoy as a reasonor." Moiley, Rousseau, 1, 185. 
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much of the quality of Hobbes, diluted by the less 
^’irile dogmas of Locke and Bolingbroke. 

Helvetius, in his works Be VEspril (1758) and Be 
VHommc (1772) was pronouncedly Hobbesian in his 
ethics. Men, he hdd, are bom with substantially 
equal powers and capacities, and Uieir conduct is 
detennined solely by self-interest. Tlic maximum 
happiness, that is, satisfaction of desires, is the motive 
of all their actions. To this end societies and govern- 
ments are constituted, wherein the happiness of the 
greatest number becomes the test of excellence. The 
varjdng degrees in which happiness is realized and 
diffused in different peoples is not due to varieties 
in the form of government, or to origmal divergencies 
in the spirit and character of the races. Everj' fomi 
of government operates on the same principle, namely, 
the love of power, and every government is essentially 
despotic. Democracy and aristocracy possess the 
same power and act on the same motives as monarchy. 
Only by the measure of enlightenment displayed by 
those in authority is one government better than 
another. Where there is the discernment to detect 
and the nnsdom to apply the true principles by which 
nature regulates human affairs (that is, of course, the 
principles of Helvetius), there will be good government, 
whatever the particular form. The character of a 
people does not determine the nature of their govern- 
ment, but contrariwise the character of a government 
has an enormous influence on the spirit and manners 
of a people. This latter dogma is reiterated in many 
variations by Helvetius and is fundamental in his 
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teaching. “The vices and virtues of a people are 
always a necessary effect of their legislation.” * On 
this principle he based his contribution to the general 
choius of philosophy demanding far-reaching reforms 
in the social and political ^'stem of his day, especially 
in France. For despotism per sc he had no dislike, 
but for unintelligent despotism liis contempt was 
unmeasured.® 

More specific and g’stematic than Helvetius in 
strictly political doctrine was liis associate in the 
fraternity of Jes Tphilosophes, the Baron d’Holbach. 
The Systbmc dc h Nahm (1770) and Systkmc Social 
(1773) ’ presented as to politics a Gallicized version of 
Locke, purged of the errors introduced by Rousseau. 
Man’s natural stale, according to Holbach, is that of 
rational association with his kind under the law of 
nature. Tlie glorification of the savage as the really 
natural man is dismissed as the fancy of a morbid 
imagination.^ From natural to civil society the 
transition is made by contract, exi^ress or tacit, and 
the effect of this contract is to establish the rule of 
law. By law is meant only the will of the society as 
a whole. Thus conceived it is the absolute norm for 
social and political life. Its end is the end for which 
society is instituted, viz., the maximum welfare of the 

< De VEiprit, in, xjcii. 

• Cf. tlio profaoo of tho De VBomme, wboro lio is hopolesa of 
Franco's future, but sees groat promiso in tho dominions of 
Predoriok tho Groat, Cathorino 11 and Josoph II. 

• Soo also his PeUtigue Nalurelle (1773) and L’Bihoeratie (177C). 

< Holbaoh designates the theorists vrho glorify the 6on sauiiage 
ns “ spleulaleurs atraUliairea" — whioh is suffioiontly crushing. 
Cf. Syetime Social, I, xvi. 
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greatest number ot the citizens. Specifically this 
welfare means the guarantee of liberty, property and 
security * — a modification, not particularly happy, of 
Locke’s trinity, life, liberty and property. 

Government, Holbach conceived, is but the group of 
citizens chosen by the rest to promote the ends of the 
society. Tliere is a contract between government and 
subjects, and the bond censes to hold when those in 
authority fail to promote the weKare of the whole body. 
This general welfare Holbach interprets in the in- 
dividualistic spirit. It means the happiness of eveiy 
man so far as Ms own efforts can achieve it. Tliere- 
fore the duty of the government is to enable every man 
to work out his own good, iniere this duty is per- 
formed liberty exists; for liberty is but the power to 
get what is essential to well-being.® Not that eveiy 
man must have the same content to his life as everj' 
other man in order to be free. Liberty does not mean 
equality. Nature makes men unequal, in physical 
and in mental strength. The law that insures liberty 
guarantees to eveiy man the product of his endow- 
ment, protecting equally the rich and the poor, the 
great and the small, sovereigns and subjects.® 

As to forms of government, Holbach finds all alike 
defective and void of promise for permanent good. 
Even the English constitution, so highly eulogized by 

■ La libcrtfi, la propriSUi, la sOtolS. Syi&me dc la Ifalurt, I, uc. 

> “Ia UborUi cst lo pouvoir do prandn los moyons ntasaircs 
pour so procurer lo bicu-Ctro." 5iw(ioie Social, II, iii. 

> “LavniioliberUi conBista&Boconfarmor a dos loUquiromCdiont 
a I’inCgalitfi naturoUo dcs bommeo, o'ost-a.dira, qut proWgont 
egaloment lo riobo olio pauvro, Ica grands ot los potita, los souvorains 
et les Eojota.” Syolime Social, II, iii. 
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■ohilosophers, he thinks scarcely more promising than 
Ihe rest.^ His survey of the contemporary situation 
leads to the despairing reflection that there is not on 
earth a well-ordered poKtical constitution.® Chance, 
unreason and violence have determined the establish- 
ment and the reform of governments. It is time, he 
urges, for a radical change of method. In the full 
spirit of all contemporary philosophy he calls for a 
return to the natural order of thin gs under the lead of 
enlightened opinion. Intdligent men must cast off 
their indolence and their blind veneration for in- 
stitutions whose age is their only virtue. The welfare 
of the people and the imprescriptible ri^ts of men 
must triumph over the antiquated s3rstemB of the 
past.® Government must be made conformable to 
the clear demands of reason and justice; the laws 
must be reduced to a short and ample code, based on 
natural good sense.® 'V^th such initial changes in 
institutions and laws, the character of the peoples, now 
sadly astray from virtue and uprightness, will be 
brought back to its true mould. 

Holbach is acute and audacious in his criticism of 
political as of moral theories and practices. He is 
vehement and stirring in his exhortations to reform. 
But the general effect of his work is much more to 
create the conviction that everything is wrong than to 
make clear the way of reformation. 

Holbach, and in general the group of thinkers to 

‘ Syalime Social, II, vi. * IHd, 11, ii. ' Ibid,, HI, iii. 

< “Un oode simple et court, conforme au bon sens naturel.” 
Ibid. 
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which he belonged, became wholly concrete and definite 
at only two points in their demands for reform — toler- 
ance as to reli^ous creed and freedom of the press. 
These they held, on grounds that had become common- 
places of philosophj',’ to be fundamental in any rational 
conception of freedom. The peculiar force and clarity 
mth which these dogmas were presented were testi- 
mony to the strenuous conflict of the day between the 
rationalistic writers and the ecclesiastics who used 
the governmental madiinety to harass them.® Phi- 
losophy put at the forefront of human rights those that 
should insure the comfort and happiness of the in- 
tellectual class. 


' 3. Physioerais and Ecmomists 

Quite a different class of society was the centre of 
interest to the famous group of French thinkers known 
as the Physiocrats. The problems which they sought 
to solve concerned the mateiial more than the in- 
telleotual life of the nations, and the theme of their 
discussions was the functions, relations and prosperity 
of those classes that were economically productive — 
farmers, manufacturers and merchants. “Political 
economy” in its strict etymolo^cal sense — the house- 
hold management of the state— was the original 
field of physiocratic peculation. It was sought to 
determine, from the governmental point of view, the 

‘ FolHiml Thurria Jnm iMther to llonUtguieu, Indoz sub voe. 
"Expression,” "Toleration.” 

> HelvotiuB left hie De I'Homme for posthnmouB publication in 
order to escape the persecution it would bring upon him. See 
Preface to De VHomme. 
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most effective methods of assuring an adequate revenue 
to the state. This opened up the whole wide subject 
of taxation — its objects, operation and effects. From 
this the transition was easy into questions as to the 
sources of the wealth of which taxes were the govern- 
ment’s share, as to the methods of its production and 
distribution, as to its relations to the general welfare, 
and to the particular character and size of a given 
population. 

With the more purely economic developments of 
physiocratic doctrine, interesting and important as 
they were, we are precluded by the scope of this work 
from detailed concern. The foundation of political 
theory, however, which was carefully placed under 
the economic doctrines, is significant and well worth 
some attention. Its importance is not that of inno- 
vation, but rather of support from a new standpoint 
to a familiar pliilosophy.* 

The two concrete policies that engaged the chief 
interest of the Physiocrats were the introduction of 
the single tax (impdf unique) on land and the abolition 
of the internal duties on the grain trade in France. 
It was not hard to show that these policies promised 
much in the way of eaqr revenue to the government 
and prosperity to the people in general. Such utili- 
tarian argument made no conclusive appeal, however, 
to the spirit of the time, and it was necessaiy to prove 
that the single tax and free trade were required by 

■An oxcellont Gummoi? of physiocratia dootrine is embodied 
in the short vork by the yonngost of the sehool, Dupont de Nemours, 
Orifine el Preirit d'une Science NouceHe, reprinted in Physiceratet, 
Per. I, p. 335. 
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nature and by nature's law. Dr. Quesnay, in his 
Natural Right, ^ and Mercier de la Eivilre, in The 
Natural and Essential Order of Political Societies,^ 
furnished this requisite theory, which was summarily 
as follows : 

Justice is the very first condition of all society, and 
indeed a condition of human life prior to society. 
Justice consists essentially in regard for two rights 
that belong by nature to every man, namely, bberty 
and property. In forming the body politic men do not 
renounce any of their natural rights. On the contrary, 
the whole end of association is to extend the enjoyment 
of these rights. 

Laws (ks lois) are rules of justice and morality, the 
supreme reason that governs the universe. They are 
never made, but merely discovered, by men, who may 
be iSgislateurs, but never Ugisfacteurs. Only ordinances 
can be made by human authority, and these have for 
their end the execution of the laws. 

Three species of property are included in the natural 
rights of every individual. First, the property of 
his person, which includes the right to use all his 
faculties, and hence the right to labor. Second, the 
movable property, which consists of the results of his 
labor. Third, landed property (propriitS fondire). 
All property is limited by the other properties sur- 
rounding it, as all liberty is limited by the other 
liberties. 

> Le Droit Ifaturel (1765), lit Phytiocrala, Par. I, p. 41. 

>L'On2re Ifaturel el EeientM dee Soaftb Politituee 11767), 
reprinted in Phyeiaeraiee, Par. II, p. 445. 
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Society is organized to provide a mutual guarantee 
of these various individual properlaes. For this end a 
guardian authority is necessaiy, which must centre 
in a sovereign armed with a force sufficient to over- 
come all obstacles. The sovereign must be a unity. 
There can be no division of sovereign powers. The 
sovereign authority is not instituted to make laws, for 
laws are already made by the Supreme Being who 
creates rights and duties. Positive enactments by 
sovereigns can be only declaratory of the essential 
laws of the social order (tois essentieUes de Vordre sodaT}, 
the laws namely of liberty and property. Ordinances 
contrary to these essential laws are null.' 

It is the great duty of sovereips to promulgate 
through their positive ordinances the natural and 
essential laws of the social order. Tlie legislative, or 
more strictly the law-declaring, power and the execu- 
tive power belong exclusively to the sovereip. On the 
other hand, the function of jud^g the citizens is in- 
compatible with sovereipfy ; for the judicial function 
requires the investiption of minute details and the 
judgment of special cases, which would be foreip to 
the whole end of sovereipty. 

Magistrates, that is, judges, must compare the 
positive ordinances with the laws of justice, and apply 
the ordinances only so far as they conform with these 
laws. It follows from this duty of judges that a very 
high depee of training is indispensable to them in 

>“I1 y a done un jnge natuiol et irrfousnble des ordonnanees 
mCmes des souvetains et ce jugo est I'^videnca de leur confoimite 

on de leuT opposition aus lois natureUes de I’ordre social.” Du- 

pont de rremouis, Orisine et PngAt, see. -viii. . 
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order that th^ may know well the “natural and es- 
sential laws of the social order." 

As to the best form of government physiocratic 
doctrine stood stoutly for hereditary monarchy. No 
danger from despotism need be feared so long as the 
philosophers’ system diould be faithfully maintained. 
Under this system the protection of liberty and property 
would be the sole function of the monarch; his ordi- 
nances f orthis purpose would be subject to the judgment 
of enlightened magistrates in cases where particular 
citizens were concerned; and the chief source of op- 
pression upon the whole community would be removed 
by the fiscal system based upon the single tax on land, 
whereby an adequate revenue for the crown would 
automatically accompany the maximum of well-being 
for all the subjects. 

The foregoing r€sum4 of physiocratic doctrine shows 
clearly enough the rdation of the political theory it 
involves both to Locke and Montesquieu and to the 
contemporary French thou^t. Where Helvetius and 
Holbach found the beneficent “nature" that must 
restore human happiness in psychological truths and 
moral virtues, the Physiocrats found it in the con- 
ditions determinmg the production and use of material 
wealth. On tiie one hand there was a refurbishing 
of dogmas and formulas as old as literature and phi- 
losophy ; on the otiier there was a systematic and com- 
prehensive marshalling, for the first time in history, of 
vital principles of soraal life. The reforms demanded 
by the Physiocrats tended as a whole to trench deeply 
on the hitherto recognized field of state activity. 
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Goumay, the earliest of the school, made the world 
familiar with the famous formula for the government’s 
most effective promotion of commerce and industiy, 
laissezfaire, Jaism passer. Abolition of the ancient re- 
strictions on French trade and manufactures was a cen- 
tral feature of the Physiocrats’ programme of practical' 
reform, and their theory included among the natural 
rights of men freedom of labor, freedom of exchange, 
and in general freedom from all restraints upon the 
use of their faculties and their property. Economic 
law might be depended upon to bring about the best 
good of men and nations if governments kept their 
hands off. In one reqrect, however, the Ph 3 rsioorats 
demanded the positive and powerful application of 
the sovereign's authority, and that was in educa- 
tion. Public instruction must be maintained in 
order that citizens, magistrates and majesty itself 
might never lose si^t of the unvarying laws of social 
order, that is, of the great truths of Physiocratic 
philosophy.* 

The eminent Turgot, though too broad in his phi- 
losophy to be called strictly one of the Physiocrats, 
gave great support, nevertheless, to their system both 
in his public career amd in his writings. As Intendant 
at Limoges he applied physiocratic principles in a re- 
markable effort to improve the desperate condition 
of agriculture and industry in that region. Called to 
the ministry of finance in 1774, he entered vigorously 
upon projects for a general reform of the royal ad- 
ministration and revenue, but fell before the resistance 
‘ Dupont de Nemours, Origine tt Progrh, bbo. md. 
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of the privileged classes and established interests.* 
Turgot’s proposals, thou^ unsuccessful, profoundly 
influenced the thought of the time. His policy in- 
cluded the general freedom of commerce in grain, 
sweeping reforms of the land tax, the removal of many 
antiquated restrictions on manufactures and the abo- 
lition of the guildlike monopolies called jurandes. 
Every proposal was accompanied by a philosophical 
eiqilanation and defence of the measure; and the 
general tenor of these justifying pieces, together with 
his earlier Eutogy of Gowmay (1760) and Rcfkctions on 
the Prodvdion and Dislribvtim of WeaUk (1766), 
rightly gave the support of his great name to the 
theories of govenunental functions held by the Physio- 
crats. Like them he sustained enlightened monarchy 
as the best form of government. Like them he placed 
the economic freedom of the individual high among 
the natural rights. Eis philosophy was not bounded, 
however, by the narrower economic interest; and his 
assertion of the ri^ts of labor and trade was no more 
vigorous than his defence of that less novel item 
of liberal political theory, the right of religiouB 
freedom.’ 

As the course of events in France tended steadily 
to subordinate all other peculation to that bearing on 
constitutional issues, the tradition of purely economic 
doctrine crossed the Channd to the calmer atmosphere 
of Great Britain and found an exponent and promoter 

1 For a Bummary view of Bis admimsiration see Morley, MUaU 
lanici, II, 150 et teq.; fuller account in Tissot, Turcot, 133 cl seq. 

‘ Cf. Memoir to the king on Toleration, June, 1775. Also 
Tissot, op. at., 348 et eeq. 
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in Adam Smith. His Wealth of Nations, first published 
in 1776, determined the type of political economy as an 
independent science. The close relation of this work 
to physiocratic doctrine on the economic side is ob- 
vious. On the side of political theory Smith discarded 
the formal elaboration of the doctrines on which 
Quesnay and La Rm6re built up their science ; but 
the tacit assumption of these doctrines appears fre- 
quently throughout the Wealth of Nations. Thus it 
repeatedly appears in that work that it is no function 
of government to determine how capitalists shall em- 
ploy their resources; that it is the natural right of His 
Majesty’s subjects to exercise what species of industiy' 
they please.* Industrial and commercial freedom thus 
is the premise of Smith’s economic tcacliing. The 
theoretical development of this premise in his oto 
mind is revealed in the recently discovered notes on 
his lectures as university professor in 1763.* These 
lectures were not published, however, and their in- 
fluence was thus limited to the relatively small circle 
of his students. Smith’s political thought as here 
revealed is interesting in some respects; but when 
summed up, so far as is possible from the mere 
student’s notes that have come dovm to us, it 
appears to be an ingenious but hardly fertile blend 

■ Wealth of lYotuni*, IV, ii. C/. tho famous passa|;o referring to 
restrictions upon American mnnuraefurers; "To prohibit a groat 
people . . . from mnhing nil that they c.an of every part of their 
products, or from employing thoir stock and industry in tho vny 
that they judge most ndrantagcoua to thomselvos, is a manifest 
violation of tho most snered rights of mankind." Ibid,, IV, vii. 

’Adavi Smith's Ijcetures, Paliee, Sevenuc and Arms. Edited 
by Edwin Canaan, 1896. 
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of wliat Lad already been enunciated by Locke, 
Montesquieu and Hume.* 

4. Adam Fergtistm 

Another Scot, Adam Ferguson (1723-1816), the 
contemporarj' and friend of Adam Smith, and scarcely 
less famous than Smith during their lives, developed 
doctrines of social and political philosophy that are 
for our purpose more significant than those in the 
Wealth of Nations. The critical spirit of Hume and 
the historical spirit of Montesquieu were most at- 
tractively combined in Feiguson. He stood quite 
apart from the fendd a-priorism of the French tliinkers 
of Ills day. Tniile they, and with them Adam Smith, 
set up absolute standards by which to realize the 
social ends discussed in the Spirit of the Laws, Ferguson, 
more faithful to the autlior’s innermost feeling, dis- 
carded all ready-made sj-stems of what is “natural,” 
and studied society and its institutions as "going” 
concerns, beyond hope of control by even the wisest 
pliilosophers. His interest was to determine by the 
light of historj' whither society was moraig, not by 
superhuman wisdom to fix its course. The problems 
that thus appealed to liim had been more or less dis- 
cussed by Hume, and the incisive scepticism of this 
philosopher, in assailing pretentious dogmas and long- 
current beliefs, was abundantly reflected, though much 
softened in form, throughout Ferguson’s work. 

His most influential treatise was his Essay on Civil 

« For n sugEOstivo estimate see Hasbach, in Polilicai Scicnca 
Quarterly, XII, C84. 
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Society, published in 1765. More systematic but of 
less attractive litenuy form was his Principles of Moral 
and Political Science (1792), embodying his lectures 
as professor in the tJniversiiy of Edinburgh.* 
Fundamental in both these works was Ferguson’s 
emphasis on the tmforeseen and unwilled elements 
determining social and political growth. He had none 
of the enthusiasm of the French reformers for re- 
modelling institutions on principles of a priori science. 
The origin, the policy and the governmental order of a 
state are determined, he held, by circumstances, quite 
without reference to the speculations of philosophers. 
“No constitution is formed by concert, no govern- 
ment is copied from a plan.”* It is in vain that 
statesmen seek ingenious dewes for promoting the 
arts and commerce by political means. Not positive 
legislation, but the uncontrollable operation of the 
principles on which social life rests, fixes the course of 
progress in civilization.* 

This fundamental divergence from the dominant 
philosophy of his time is further developed in Ferguson’s 
views about “nature.” None of the long current 
concepts denoted by this term appeals to him. In 
his view whatever is, is natural. “All the actions of 
men are equally the result of nature.”* Art and 
refined society are as truly natural to man as 

‘Liko Humo, Ferguson troe historian os well os pliilosoplier. 
His work on the Progrets and Ttrminatim oj the Roman RtjmViit 
(1783) was famous and popular. 

’ Essay on Civil Sadety, Ft. HI, boo. 2. 

•/5id.,III,7,8: IV. 1. 

‘ Ibid., 1, 1. C/. Prineiidcsof Moral and PoliHcalSeimcs, 1, 3, 1. 



STRIFE THE LAW OP PROGRESS 


67 


barbarism. Neither Rousseau’s gentle savage nor 
Hobbes’s warlike savage nor the sublimated being in 
whom the idealists have coneentrated pure reason is 
in an}' peculiar sense the natural man. The state of 
nature is neither a condition of listless contentment 
nor one of ruthless strife for mastery nor yet the serene 
emotionless contemplation of the sage. ' Man is a 
complex being and the one truth that history cer- 
tainly reveals is that no single faculty is more char- 
acteristic than any other. ' He is a being destined to 
progress, and no sin^e stage in his progress is more 
distinctively human than any other. 

What especially repelled Ferguson from the Rous- 
seauish and Hobbesian and Stoic conceptions of the 
natural state of man was the implication in all of 
them that peace and stabiUty constituted the goal of 
social and political science. He, on the contrary, re- 
garded opposition and strife among men and eom- 
murrities as not only inevitable, but also beneficent.^' 
Effort was the necessary concomitant of progress. 
The strenuous life was the normal life of man. Com- 
petition in politics, industry' and commerce and war 
in international relations were merely expressions of 
this truth and could never be exorcised by speculation 
from human affairs. This thought recurs very often 
in Ferguson's works and pves to his philosophy much 
of its most characteristic quality.’ Civil liberty and 

> "Without tho rivalship of nations and the pniotioe of war, oivil 
society itself could scarcely have found an object or a form. . . . 
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economic prosperity he finds to be in large measure 
the unforeseen products of political and military strife, 
The application of the principles just described is 
the distinctive feature of Fei^son’s doctrine as to the 
origin and grovlh of society and government. In- 
stinct and habit, not reason and calculation, create 
social forms.' Men .ire equal only in the right to exist 
and employ their faculties. Tliese faculties vary in 
quality and efficiency, and therefore gradation is of 
the essence of social grouping. The only natural right 
is that of using the faculties that one is endowed mth 
and of resisting any obstruction to such use. Out of 
the blind efforts of the indhndual to secure his happi- 
ness, that is, his existence, arise the order and the 
authority of a society. Out of the efforts of societies, 
or nations, to secure their respective interests, that is, 
their existence, political institutions and authority take 
shape. Tlie forms and powers of government are de- 
termined by (he incidents of these struggles, not by 
the classification and speculations of philosophers. 
Ferguson is c.spocially contemptuous towards those 
who would have political organiz.alions adapted pri- 
marily to the promotion of culture and ■virtue. These 
are indeed, he concedes, most desirable ends; but 
nations do not consciously seek them. Interest and 
profit furnish the motives by which nations actually 
determine their organizations and policies ; moral and 
intellectual uplift, w'hcn it comes, is but a by-product.® 

‘ Men "pas^ on, liko other nnimnki, in the track of their nature, 
without pcrcoi\inB its end.” Ciiit Socieig, III, 2. 

> Civil Soeieig, III, 3. FerRUson does not, of course, use this 
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Despite liis repudiation of conscious puipose and 
^\’ill in the origin and progress of society, Ferguson 
ultimate!}', m Iris lectures on political science, felt 
obliged to introduce contract as an element in the 
philosophy of government. WTiile authority in society 
is a tie facto attribute of superior persons or classes, 
it is limited in scope, he held, to the prevention of 
harm. The wider power of de mre government de- 
pends upon consent and compact of the parties con- 
cerned.* Not that government is actually instituted 
by formal compact. This idea he clearly ' rejects. 
The transition from instinctive society to conscious » 
polity is gradual. Conventions and agreements that 
give rise to state forms and laws are made from time 
to time to correct or prevent abuse of the pow'er that 
had its origin in unreflecting submission.*^ With ad- 
vanced intellectual development, social institutions 
become largely consensual and thus political. Their 
original quality, however, never wholly disappears. 
Sovereignty, government and law have for their end 
the security of indmduals or groups. The consent 
on w'hich political organization and action rest never 
extends to Adolations of natural rights or natural law. 
Neither sovereign nor magistrate possesses an arbitrary 
and unlimited authority. 

At this point Ferguson came fully into the current 

* "It is a mamfcst priaciple of the law of nature that a right 
to command or on obligation to obey beyond what is required to 
the mere prevention of harm, can be founded in consent alone." 
Mor. and Pol. Science, Vol. II, p. 244. 

’As e.p., of the child to the parent, of the weak to the strong, 
the poor to the rich, etc. itfsr. and Pol. Science, VoL I, p. 262. 
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of Locke’s political theoiy and was not distinguishable 
from the dominant doctrine of the day. Nature, he 
maintained, provided a limit that clearly marked the 
scope of sovereign governmental power. He was 
scarcely less sure than the French philosophers or 
Adam Smith that the natural rights of the individual 
could be marshalled in formulas that should fix for all 
times and places the bounds of political authority. 
His doctrines as to rights and liberty and law present 
little that is novel or striking.* He appears clearly 
enough as hostile to absolutism in state or govern- 
ment. Tlie ripd demonstration by Hobbes of un- 
limited sovereignty Fei:guson combats by denying 
Hobbes’s premises.* Liberty, on the other hand, is 
carefully distinguished from license and is held not to 
imply equality.* Tlie forms and functions of govern- 
ment are treated with little variation from the dogmas 
of Locke and Montesquieu. 

These later views of Feiguson on politics proper 
appear little in keeping vith the tone and spirit of 
his social doctrines. He e.\hibits a good deal of the 
a-priorism that his Essay on Civil Society so cleverly 
condemns. In this very fact, however, the inner- 
most temper of the philosopher is revealed. His was 
a moderate, conservative, optimistic spirit, vith an 
obdous touch of the cynicism that much study of 
history is likely to create. Extremes and extrava- 
gance in thought or action alienated him. Accord- 
ingly his work of 1765 was a protest based on history 

‘ See his Ulor. and Pot. Science, Part 11, chaps, iii and vi. 

» Ibid., Pt. II, chap, in, sec. 10. » Ibid., II, vi, 7. 
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against the pHlosophy of reform proposed ; his work of 
1792 was a protest, on the only ground that then could 
claim a hearing, against the facts of revolution achieved. 

5. The Legalists 

In addition to the social, moral and economic doc- 
trine that influenced the form of political theoiy in 
the sixties and the Moving decades, noteworthy 
discussions of jurisprudence in one or another of its 
aspects contributed much to the same end. Under 
this head must be mentioned the influential essay of 
Cesare Beccaria, the Italian jurist, on Crimes and Pun- 
ishments} The substance of this little work was a 
plea for far-reaching reform in criminal law and pro- 
cedure on' the Continent. Protests against the bar- 
barous practices that were in vogue in both the trial 
and the punishment of accused persons were a feature 
of all the programmes of social amelioration at this 
period. Montesquieu had dcetched the ends toward 
which improvement should be directed.® Beccaria filled 
out the sketch with a force and clarity of presentation 
that won universal applause. The approval of his 
plea for rational methods in restraining crime naturally 
extended to the general principles on which the special 
plea was based. He became thus an influential pro- 
moter of the dogmas that the sole aim of legislation 
should be the greatest good of the greatest number;® 
that laws {leggi) are but the conditions under which 

> Dei Delitii e idle Pern, first pubUshod in 1764. 

’ Eeprit dee Lais, lir. vi and xii, 

> La massima feliidta divisa nel maegior numero. DeKUi e 
Pens, Introduzione, p. 30. 
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men, naturally independent, unite themselves into 
society; that individual self-interest is the supreme 
motive of human actions, both before and after enter- 
ing into social bonds;* and that laws and punish- 
ments are just, therefore, only so far as they are in- 
dispensable to the maintenance of society. From 
these distinctly Hobbesian principles Beccaria reaches 
conclusions in favor of a clear, compact and explicit 
code of criminal law, intelligible to all, shaped by pure 
reason and secure against the influence of passion or 
prejudice in its application. This ideal illustrates again 
the trend of thinking that has been noted in the moral 
and economic field.* 

Blackstone, whose Commentmes^ also first appeared 
in that remarkable decade of the sbcties, is significant 
in the histoiy of political theory in the same incidental 
way as Beccaria. Montesquieu’s eulogy had given so 
exalted a reputation to the constitution and laws of 
England that an analj'sis and exTposition of them could 
not have failed to attract general attention even if 
the author had lacked the learning and literaiy faculty 
that Blackstone so con^icuously possessed. The 
main theme of his Commentaries is preceded by his 
views on law in general and on the nature of society 
and civil government.* In this are found dogmas and 

‘ Nossun uomo ha tstto 3 dono gratuito di parte della propria 
liberta in vieta del ben pnbblico; questa chimera non esiete ohe 
ne’ Romanzi. Ibid., see. ii. 

From this it follows that the pnblio good is merely the sum of 
individual goods, i.e., the good of the majority. 

• Supra, pp. 56, 60. 

* Commentaries on (he Lam of England, first ed. 1765. 

< Intioduotion, seo. ii. 
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fonnulas that were made axiomatio in the thinidng of 
all English-speaking people by the vogue attained 
by Bkckstone as an authority on law. 

There was little of novdty, however, in his prin- 
ciples. He summed up and elegantly expressed the 
ideas that were considered respectable by English 
gentlemen of his day. For such ideas his hospitality 
was perhaps too generous; for they were welcomed 
to a place in his sj'stem with small regard to scientific 
consistency. The most antique and venerable moral 
and religious proprieties were satisfied by the recog- 
nition of a law of nature, willed and partially revealed 
by God, and discoverable by human reason. More 
recent and fashionable ethics was then recognized by 
the dictum that self-love is the God-implanted prin- 
ciple of human action, and that the sole and sufficient 
precept of natural law is: “man should pursue his 
own true and substantial happiness.” This Blackstone 
followed with the ancient dogma that human laws 
have no validity if contraiy to the laws of nature. 

In his distmctively political theories^ Blackstone 
followed Locke and Montesquieu rather closely. He 
rejected, however, the idea that society could have 
originated in the deliberate agreement of previously 
isolated individuals.’ Such a notion he believed " too 
wild to be seriously admitted,” and, moreover, plainly 
contradictory to Eevelation. Communities grew up 
gradually through the efforts of individuals to secure 

> Commentariu (I3th si, 1800), Vd. I, pp. 46 d »«?. 

> For Looke on this point FoUSnal Titmia from Luther to 
Montuguieu, pp. 350 el eeq. 
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their respective interests, and the "original compact 
of society” signifies only the arrangement through 
which the community protects the individual and the 
individual submits to the laws. Government is the 
agency through which the conununity performs its 
functions under this compact, and the essential at- 
tribute of every government is a "supreme, irresistible, 
absolute, rmcontrolled authority in which the iura 
summi imperii, or rights of sovereignty, reside." 

In taldng up so rigorous and uncompromising a 
conception of sovereignly Blackstone separated from 
Locke and Montesquieu, who, as we have seen,^ 
avoided the term. But the separation was only tem- 
porary. He defined sovereign as sjmonymous with 
law-maker and found it, for Great Britain, in Parlia- 
ment. This brought him to the real goal of his analysis 
— a glorification of the British constitution as a perfect 
example of the mixed form of government, and as a 
system in which "political or civil” liberty falls "little 
short of perfection.” Blackstone manifested no mis- 
givings about the compatibility of perfect liberty with 
the "irresistible, absolute, uncontrolled authority” of 
the sovereign. He insisted no less strenuously on the 
paramount natural rights of the individual than on the 
paramount legislative will of the government.® 

> Political Thcoria from Luther to Montesquieu, pp. 352, 411 ; 
cf, also p. 381. Blaakstone may havo bcoa under tbe influence of 
Bolingbroko at this point. “There must be an absolute, unlimited 
and uncontrollable power lodged somewhere in every government.” 
Bolingbtoke, Works, IV, 244. But Bolingbroke elsewhere e:^resses 
ideas quite inconsistent with this. 

» “Society,” “government” and “sovereign" ore used without 
discrimination by Blsekstone. 
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The principal aim of aodety is to protect individuals in 
the enjoyment of those absolute ri^ts which are vested in 
them by the immutable laws of nature; ... the first and 
primary end of human laws is to m^tain and regulate these 
absolute rights of indiidduala.^ 

These absolute rights Blackstone defined, however, 
as constituting "natural liberty,” that is, the “power 
of acting as one thinks fit”; and as being a “wild 
and savage liberty” such as every reflecting man seeks 
to get rid of by entering sodety. This explanation 
gives the surpriarrg result that while the chief aim of 
society is to protect men’s natural rights, the aim of 
men m entering society is to get rid of those rights. 
There appears in Blackstone’s exposition also a plain 
implication of a pre-sodal and savage state of nature, 
which he elsewhere rejects as a wild and impious 
idea. 

Such ramshaclde lope pervades all Blackstone’s 
prelhmnaiy philosophy. Yet there emerges from the 
incoherence now and then a suggestive and forceful 
formula destined to a useful career. Such, for example, 
is his definition of civil liberty,* namely, “natural 
liberty so far restrained by human laws (and no farther) 
as is necessary and expedient for the general advantage 
of the public.” * The content of this liberty in Eng- 
land, where it attains substantial perfection, is in- 
dicated by Blackstone in the familiar phrase, personal 
security, personal liberty and private property. What 
the precise rdarion of these rights is to the state of 

‘ Commenlttriet, book i, chap. i. 

I He obUs it “poUUoal or dvil." 

' Commentaries, book i, ohap. i. 
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nature or to the irresistible, absolute and uncontrolled 
sovereign law-maker, does not clearly appear. The 
subject is entangled in an appalling jumble of inco- 
herencies concerning sovereignty. Having declared 
that teim convertible with “legislature,”' and fun- 
damental in any conception of a state, Blackstone 
gravely proceeded to demonstrate the right and the 
duly of the sovereign, that is, the le^lature, to le^s- 
late. This absurd proceeding, analogous to proving 
the right and duty of a man to be a roan, had importance 
in serious political philosophy only through the scorch- 
ing criticism that it received from Jeremy Bentham 
in his Fragment on Government? 

Another panegjTic of the English constitution, 
nearly contemporary with that of Blaclcstone, supple- 
mented on the Continent the influence of Montes- 
quieu’s ideas and became in Great Britain itself a power 
for the promotion of the national self-satisfaction, 
De Lolme, a native of Geneva, published the original 
French version of lus Constitution of England in Holland 
in 1770, and five yeare later the English translation. 
In this treatise the excellencies of the English sj'stem 
were found at just the points indicated by Montes- 
quieu and Blaclvstone — the separation of powere, the 
check and balance among tlie various branches of the 
legislature, the representative system, the juiy and the 
writ of habeas corpus. While De Lolme was rather 
more discriminating in his eulogies, and gave more 
attention to some of the qualifications noth which the 
theoretical advantages must be judged, yet m the 

* Commentaria (ISOO), Vol. I, p. 46. • Infra, p. 214. 
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general summing up he found the best guarantees of 
hTierty m the constitution of England. 

The acuteness of De Lolme’s analysis is well illus- 
trated by his discussion of the question whether liberty 
is guaranteed through direct popular legislation.^ 
Liberty, he declares, consists simply in this : "That 
eveiy man, while he respects the persons of others 
and allows them quietly to enjoy the products of their 
industi^', be certain himsdf likewise to enjoy the 
products of his own industrj', and that his person be 
also secure.” In other words: "To live m a state 
where the laws are equal for all and sure to be exe- 
cuted (whatever may be the means by which these 
advantages are attained), is to be free.” Thus con- 
ceived, individual liberty is not assured by the privilege 
of voting on a project of law, or indeed on the choice 
of a representative. The "silent, powerful and ever- 
active conspiracy of those who govern” cannot be 
greatly affected by the unorganized and unintelligent 
suffrages of the multitude. What passes for the will of 
the people is really the will of the politicians and the 
great interests. They wake while the people sleep; 
and they alone know the times and methods for gain- 
mg their ends regardless of the public welfare. Through 
their manipulation popular voting becomes a mere 
agency for the prosecution of their projects. As com- 
pared with the results of such legislation, the advantage 
of the public would be better promoted if laws "were 
to be made by drawing lots or easting dice.” ‘ 

» CoTUtUulim En^nd, boolc ii, chap. v. 

I CoMtilulion igT En^nd, p. 177. 
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This vigorous polemic against Rousseau’s doctrine 
is wholly characteristic of De Lolme’s philosophy, and 
reveals with distinctness his fundamental sympathy 
with the view that the way to true liberty lies rather 
through a happily contrived practical correlation of 
governmental organs than throu^ devotion to a metar 
physical ideal. 

The most comprehensive attempt in these pre- 
revolutionary decades to apply the general spirit and 
method of Montesquieu to the requirements of social 
and political reform is to be found in the work of the 
Neapolitan Filangieri, The Science of Legislaiion, that 
appeared in 1780. It may readily be conceded — 
what Janet and other French critics have laboriously 
striven to prove ’ — that Filangieri owed most of his 
leading doctrines to Montesquieu. Yet the Italian 
developed and applied them in a new spirit. He was 
very sensitive to the intellectual influences maldng for 
far-reaching reform. In his enthusiasm he conceived 
that the human mind had reached a stage in its grasp 
of social phenomena that warranted a definitive code 
of laws covering all the larger aspects of politics and 
govenunent. As Montesquieu had revealed the spirit 
of the laws, Filangieri would set forth the specific 
content of the laws,* as reason and ejqperience dictated. 
Mankind, at least in Western Europe, had reached, he 
believed, a condition of permanent peace and star 
bility. The ware, conquests, ambitions and downfall 

'See Janet, Hisloirc de la Science Poliligue, II, 529, oiling 
Villemain, 

’ “Montesquien ceroa in queeti rapport! lo epirito delle leggi, 
od io vi ceroo le regole.” Seiema deSa Legielaeione, VoL I, p. 17. 
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of strong men would no longer vex the race and shape 
its institutions.' Industiy, commerce and the arts, 
once a source of weakness to a nation (“perhaps 
rendering Tyre the prq' of Alexander and Carthage 
that of Scipio”), were henceforth to be the chief 
supports of its prosperity. labertj^, once the pla}'- 
thing of conquerors and their rivals, v'as now fixed on 
generous and inspiring foundations. In view of these 
happy conditions Pilanperi believed the time ripe 
for a science of legislation suited to the full3'-developed 
race. 

The details of his system we need not follow. They 
were but the familiar ideals of contemporary liberalism, 
illuminated, however, by a winning optimism and en- 
thusiasm that were Filangieri’s own. In criminal 
jurisprudence his principles were those of Beccaria. 
In economic doctrine he reflected the ideas of the 
Physiocrats. His theoiy of the nature and principles 
of government followed Montesquieu closely. In 
respect to the En^h constitution,* however, his 
attitude was more critical than that of Montesquieu 
and Blackstone, and more akm to that of De Lolme. 
The working of party government in England and the 
revolt of the Americans caused Mangieri to feel that 
the theoretical merit of the constitutional system was 
hardly an adequate guarantee of practical merit. He 
thou^t that results would have been better in late 

< “n tempo della fondamone e del rovesciamento degl’ imperi 6 
passato; . . . Donsiritiovapin Tuomo iimanzi al quale la terra 
taoova." Ihid., p. 23. In -view of -what happened in the three 
deoadea beginning with 1789, this ia an intereali^ prophecy. 

* Seiema della Legislaeiene, lib. I, cap. xL 
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years if a Locke or a Penn had been at the head of 
the government.* These Englishmen, in their capacity 
as lawgivers for colonies in America, were greatly ad- 
mired by the Italian philosopher. Penn, in partieular, 
was glorified as the virtuous legislator who would 
have overshadowed the fame of Lycurgus and Solon, 
if he had been bom twenty centuries earlier, and who 
had "made Penn^lvania the fatherland of heroes, the 
asylum of liberty and the admiration of the universe.” ® 

Whatever may be thought of the soundness of this 
estimate, the fact that Filangieri made it is significant. 
It illustrates the entrance of American conditions and 
mstitutions as an influential element in political phi- 
losophy. The winning of independence by the colonies 
diverted to the Adctors some of the interest and respect 
that had hitherto been concentrated upon the con- 
stitution of the mother-country. In the search for 
principles adapted to political liberty the American 
systems were studied by many European thinkers. 
It was appreciated that the economic and social con- 
ditions were quite different on the two sides of the 
Atlantic. Filangieri, in a strain of prophetic eloquence, 

. so alln tosta del Governo Britannioo oi fossero stati in 
quest! ultimi tempi un Lock (sic) o un'Pen (sic).” Seittma della 
Legitlttzienc, Vol. I, p. 64. 

‘Ibid,, p, 148. Pilangieri’s partieular enthusiasm for"PenBil- 
vania” probably reflects oontemporary feeling in Paris, where the 
Mereure de France siud, in June, 1778: "Les H^slateure de la 
Pennsylvania doivent 6tre au dessus de Lyeurgo et do Solon oomme 
notro siaole est au dessus de celui de Solon et de Lyourge.’’ Quoted 
in Rosenthal, America and France, p. 68, note. Some expressions 

of Eilangieri suggest that he may have supposed Penn to be the 

author of the Fennsylvania constitution of 1777. Montesquieu 
had eulogized Penn. Esprit dec Lois, IV, vi. 
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voiced America’s defiance of Europe based on the po- 
tential wealth, resources and character of the new- 
born nation.' Many other philosophers saw in the 
simplicity and crudeness of American life a semblance 
of that "nature” from which Europe had gone far 
astray, and to which it- must return. In the decade 
preceding the outbreak of revolution in France, there- 
fore, America was much studied by political philosophers 
and its governmental system in particular was analyzed 
with care. That it is eaqr to exa^erate the influence 
of this study on the course of events and of theory 
in France, may be admitted. But it would be an even 
more serious error to neglect this influence. Our 
account of the trend of political philosophy at the 
time of thd French revolution must be accompanied, 
therefore, by some account of the ideas that came into 
prominence through the revolution in America. 



CHAPTER m 


THE AMEBICAN AMD THE FBENOt./ HEVOLDTION 
1. General Trend of Events 
The question of property and taxation, the tradi- 
tional source of political agitation in England, kmdled 
in America the flame of revolution that was destined 
to sweep over the whole civilized world. A priori the 
Stamp Act of 1765 was a fair and reasonable measure 
of policy. Its mischievous bearings were at first un- 
perceived by many experienced politicians on both 
sides of the ocean. To the British leaders the omnipo- 
tence of Parliament was the sole principle upon which 
the unity of the vast empire could be securely es- 
tablished. The suspicious and high-spirited Americans 
were quick to discover, however, that the omnipotence 
of Parliament meant in this particular aspect the riglit 
of the English aristocracy to divest the colom'sts of 
their property at will. It meant taxation without rep- 
resentation. That such a principle was in the English 
constitution, the Americans would not believe. The 
liberties traditionally insured by that body of law were 
as highly revered a heritage in Massachusetts and 
Virginia as in En^and itself. Hence the colonists 
joined issue first in a hot constitutional and legal de- 
bate. Against the pretensions of Parliament they 
82 
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appealed to the long, to their charters, to the long recog- 
nition of their autonomy in taxation, and to their rights 
as Englishmen. Behind all this appeared now and 
again, even from the outset, the ominous reference to 
the natural ri^ts of men. 

In this initial phase of the controversy the practical 
victory, as well as a pretty dear triumph in the argu- 
ment, fell to the colonists. The English government 
did not, however, rdinquidi its claims or its purpose. 
By taxes laid upon imports rather than upon internal 
business Parliament flanked the strongest legal position 
of the colonists and obliged them to sustain even 
more openly the doctrine that not even revenue for 
dearly imperial purposes could be raised in America 
save through the colonial assemblies. For this doctrine 
support had to be sought more and more in the law and 
rights of nature rather than in En^h law. For all 
the prindples and precedents of l^islation touching 
trade and navigation contradicted pointrblank the idea 
that acts of Parliament were subject to any restriction 
whatever. 

Finally, for the purpose of enforcing its laws against 
the increasingly violent opposition in America theBiitish 
government resorted to the despatch of several bodies 
of troops to the colonies, and aiacted very stringent 
laws for the enforcement of its trade and revenue acts. 
In opposing these last measures and denying their 
validity the Americans had to take the ground that 
without representation l^idation in general, no less 
than taxation, was tyranny. At the same time no 
demand was made for delegates to the Parliament at 
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Westminster, but through concerted action among the 
various colonies measures of hostility to both royal 
and Parliamentary authority were devised. The de- 
bate now showed small attention to constitutional and 
legal questions, but was animated chiefly by a spirit 
of resistance to oppression. Nature rather than the 
English constitution became the great tribunal of 
appeal. For union as an expedient in sustaining legal 
riglits was substituted the profounder conception of an 
inherent national unity. A Continental Congress de- 
^^sing policies of common defence and general welfare 
gave very concrete expression to this idea. To the 
dogged royal self-consciousness of George III, as well 
as to the legalistic spirit of many broader-minded Eng- 
lishmen, the attitude of the Americans was simply 
rebellion, to be crushed by force. Force was applied ; 
but it encountered a spirit no less dogged and tenacious 
than the long’s omi, and the event was the disruption 
of the British empire and the independence of the 
United States. 

The course of events in America was followed from 
the outset nith close attention by the thinking men of 
continental Europe, especially in France. Practical 
statesmen were moved chiefly by a malicious joy in 
contemplating and multiplying tire troubles of the 
British government. Philosophers, on the other hand, 
found in the work of the Americans, both destructive 
and constructive, abundant food for speculation. To 
a generation permeated by the feeling that a radical 
reform of political and social institutions on purely 
rational lines was sorely needed, the revolution in 
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America appeared as a practical realization of the idea. 
A primitive people, unq)oiled by the vices of civiliza- 
tion and near to the simplicity and purity of nature, had 
deliberately, on ground of natural ri^t, cast aside one 
government, and nith like deliberation and like respect 
for the li^t of nature and pure reason, had installed 
for themselves another. Such tended to be the inter- 
pretation put by French philosophy on the events in 
America. It was confirmed by the very remarkable 
series of state papers in which the principles of the 
revolution were formulated os well as by the constitu- 
tions that embodied the details of the new political 
order. The representatives who were sent to care for 
American interests in France contributed much also 
to support/ the current vieu’S about the revolution. 
Franklin, John Adams and later Jefferson, warmly 
welcomed by the intellectual leaders of Prance, all 
shrewdly kept their republican simplicitj' well to the 
front, while holding their own in all forms of philosophi- 
cal discussion. Thus the natural man, as exemplified 
by these presumably typical Americans, mdiibited 
precisely the traits that respectable philosophy (though 
not the Eousseauish school) demanded. 

The French government, in 1778, formally took up 
the cause of the Americans, and its aid w'as very in- 
fluential, if not absolutdy decisive, in bringing the war 
to a successful conclusion. France had thus effectively 
avenged the humiliation that Great Britain had put 
upon her in the Seven Years’ War. Such was the re- 
flection that gave comfort to the Renoh king and his 
advisers. It was, according to the traditional stand- 
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ards, a most satisfactoiy reflection. But events 
tended speedily to moderate the complacency of the 
court. Assisting the Americans and humbling Great 
Britain had been veiy' e.xiiensive and the long impending 
bankruptcy of the roj'ol treasury began to seem very 
near. The attention of the government was therefore 
diverted from its triumphs abroad to its perils at home. 

Louis X\T had assumed the crown in 1774. He was 
as far as possible from the stuff of wliich an absolute 
monarch should be made. His natural endowments 
would have qualified him for the career of a mechanic, 
but would hardly have guaranteed him a good living 
from the wages he could earn. He was temperamen- 
tally good-natured, and inlelleclually dull. At his 
accession he manifested sjunpathy with the reforming 
philosophy that was current, and summoned Turgot 
to take charge of the finances. The projects of this 
eminent minister were far-reaching and might have been 
eflicacious ; but they trenched on the privileges of the 
nobility and clerg)- and on the interests of powerful 
hidustrial corporations, and the king was influenced to 
dismiss him. Ncckcr, an experienced and successful 
banker, took up the task of fiscal administration, but 
abandoned it in 17S1 when the effect of the intcri’ention 
in America rendered liis plans hopeless. A series of 
little politicians of the old school earned business 
along with no effort at reform till the insolvency of the 
treasury became a fact. 

The ultimate causes of this disastrous situation lay 
deep in the outworn economic and administrative 
conditions of the old regime. Most conspicuous of the 
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obstacles to all serious projects of refonn was the re- 
sistance of the nobles and dei^ to any infringement of 
their ancient privileges under which they were exempt 
from many taxes. The discussion of the royal finances 
accordingly shaped itself into a struggle between the 
privileged classes and the common people. It gave 
fresh fuel to the smouldering discontent that was 
kindled by other causes. The literarj' and intellectual 
classes, the men of professions and of business and the 
great mass of peasants, all had their grievances against 
the aristocracy, and all were stirred to air them by the 
struggle over taxation. Political agitation and debate 
of a scope and intensity unknown to Ranee since the 
sixteenth century developed throu^out the land as 
the successive ministers failed to relieve the embarrass- 
ments of the government. There was in this agitation 
little hostility to the person or office of the king. Louis 
XVI was regarded as a benevolent ruler, anxious to do 
what was best for France, but prevented by the malign 
influence of his court from seeing the true way. All 
manner of schemes were proposed by which the wishes 
of the French nation, rather than those of the old ruling 
clique, should have an effective place in the counsels 
of the monarch. By the “French nation" and the 
“French people” was meant, of course, the commons, 
bourgeoisie or Third Estate. The demand was, in 
short, for some modification of the absolute monarchy 
in the sense of popular government. 

The strength and volume of the agitation tended 
steadily to paralyze all the activiries of the adminis- 
tration. After a futile attempt to solve the problem 
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by an Assembly of Notables, which served only to ex- 
hibit again the blind obstinacy of the privileged classes, 
the long resorted to the E^tes General — the long- 
disused organ of old-time communication between the 
crown and all classes of its subjects. This body met 
May 5, 17S9, and within six weeks revolution in France 
was an accomplished fact. From the outset the repre- 
sentatives of the Third Estate disregarded the character 
which ancient law' and custom gave to the Estates 
General. They refused to recognize the royal command 
that the three orders — cleigj', nobility’and commons — 
should deliberate and vole separate from one another. 
They proclaimed themselves, June 17th, a “national 
aesembly,” empowered to inteipret and express the 
general will of the nation, irrespective of any veto by 
the king. Tlircc days later, in the famous oath of the 
tennis court, they swore that they w’ould never separate 
till they had performed the duty to which they believed 
themselves called, namclj', “to determine (yiicr) the 
constitution of the kingdom, effect the reformation of 
the public order, and maintain the true principles of the 
monarchy." ' 

With this action of the assembly the old order in 
France passed away.* To the assumption of supreme 
power in the state by this body, lacking though it did 
all sanction in law', the king did not— doubtless could 
not — oppose any serious resistance. Of the privileged 
classes the same w'as true. A considerable number of 

> HfiUo, Conilifua'ons de la France, I, p. 22. 

' CJ. RobinEon, "The Oath of the Toimis Court,” in Political 
Science Quarterly, X, 4G0. 
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the representatives of the nobilitj* and a clear majority 
of those of the clei®* joined voluntarily vith the as- 
sembly, which soon, with full recognition by the long, 
settled down to its self-appointed task. The " reforma- 
tion of the public order” w.^<; clfccted by the abolition 
of privileges, and of the nobility itself, the civil consti- 
tution of the elerg)-, and the whole series of drastic 
decrees in the spirit of liberty and equality. Tlic “ con- 
stitution was determined” by the promulgation, in 
September, 1791, of an elaborate document, pre- 
ceded by a ''Declaration of the Rights of Man and 
of Citizen,” and embodying in its provisions the 
governmental frame of a limited — vciy much limited 
— monarch)-. 

Long before this end was reached, however, the revo- 
lutionarj- impul'c, penetrating to the lowest strata of 
society, had produced anarchic conditions, and bad 
strengthened the influence of the mo-st radical theorists 
and agitators. Tlie king’s assent to the new constitu- 
tion was given under obvious duress, and the hapless 
monarch’s longing to escape from the grasp of his 
loving subjects and their constitution was more than 
suspected. Brother monarchs undertook to rescue 
him, and under the added strain of foreign war and 
invasion the vaunted constitution collapsed in 1792 as 
utterly as the anden rigime in 1789. A National Con- 
vention, summoned with some color of legality, assumed 
all governmental as well as constituent functions. 
The king was deposed and executed, monarchy was 
abolished, the republic proclaimed, and amid the hid- 
eous orgies of the Terror and the fantastic experiments 
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of Girondists, Jacobins and the Directoiy France moved 
deliriously back to order under the “enlightened despot- 
ism” of Napoleon Bonaparte.* 

It was a much mooted question prior to 1789 — 
and authorities differ on it to the present day® — 
whether France imder the ancien rSgimc had a constitu- 
tion. However this may be answered, by the end of the 
Napoleonic period the fundamental public law of the 
nation had been so often and so variously formulated 
and proclaimed as to make it certain that there was a 
constitution, while Icamg in obscurity at any given 
time only the question as to w'hat its content was. 
The idea that some formal code, making intelligible to 
all men the organization and powers of government, was 
indispensable in a free state, sunived all the vicissi- 
tudes of the revolutionary era in France, and was car- 
ried into all the lands that w'ere reached by French in- 
fluence.® Tlic written constitution thus became one 
of the foremost topics in the theories of philosophers 
who were concerned with politics. Questions as to 
the true source and sanction of its proraions, the scope 
of its authority, the method of its establishment and 
amendment, added a novel clement to political thcoiy. 
But tliis was only one clement. The heated discus- 
sions of tliis agitated period embraced everj' aspect of 
political and social life, and solved anew', in the modes 
and phrases of the day, the problems that had been 

> Sorol, L’Europc ct la RMulioit Fratifaisc, I, p. 548. 

’HiSlio, -RTiting in 1875, docinrod Toundly that France had a 

constitution (Lcs Conslilulums dc la France, I, p. 3); Sorei, in 
1887, hold tho contrary (op. eft, 1, 189). 

> Borgoaud, Adoption and Amendment of Conetttutions, pp. 23-55. 



AMERICAN REVOLUTIONARY DOGMAS 91 


solved so often in other modes and phrases since the 
dawn of man’s sdf-consciousness. 

2. American Ideas and Influence 
On its destructive side the American revolution was 
sustained almost exduavely by dogmas that were 
familiar and undisputed in Great Britain in the middle 
of the eighteenth centuiy. The influential men among 
the colonists were saturated with the spirit of English 
political literature and of Englidi law. The postulates 
of their theories of government were those that were 
transmitted in the history of the revolutions m En^d 
during the seventeenth centurj' and in the writings of 
Harrington, Sydney, Locke and the lesser and later 
expounders of the successful ^'stem. Among the ar- 
dent assertere of American rights during the time of 
hottest controversy were many who reproduced, in 
manner and in matter, the Levellers of the previous 
century.^ The effective control of affairs was exercised, 
however, by men of relatively conservative spirit and 
balanced judgment, and the convincing evidence of 
their strength and poise is to be found in the admirable 
state papers in which thqr proclaimed the principles 
of their policies. For the substance of the political 
philosophy of the American Revolution it is not 
necessary to look b^ond the Declaration of Indepen- 
dence and the earliest constitutions, state and federal. 
The assemblies in which these documents took shape 
included' men as gifted in power of erqpression as in 
thought. Jefferson, Mason and John Adams, the 
> Cf, Poltlicol Theonafrom Lather to Monletjuieu, pp. 236 et aeg. 
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draughtsmen respectively of the Declaration of Inde- 
pendence, the Virghiia Declaration of Rights and the 
Massachusclls Constitution of 1780, all blended admir- 
ably m their phrasing the spirit of the doctrines inherited 
from the Old World with the spirit that was peculiar 
to the New. Probably, however, it was not so much 
the specific content of the.se slate papere ns the mere 
fact of tlieir publication, that is significant in the history 
of political theorj'; for they gave the impulse to the 
practice, soon to become universal, of justifying revo- 
lution by appealing to the general sentiment of manldnd 
and of basing govenimcnt on a written code cjf public 
law. 

Summarily .stated the ideas of the Americans were 
these: an origitml, pre-political state of nature, in 
which men are free and cijual ; a contractual procedure 
by which the free and cqvual individuals establish govern- 
ment for their joint and several welfare ; a body of 
rights in eveiy individual secure under all circum- 
stances from denial by the government; the indefeasible 
sovereignty of the people, expre.-i.sed ultimately in the 
right of revolution ; the rc.slriction of all governmental 
organs by reciprocal checks and balances and by the 
careful prc.scriptions of a written constitution. 

Tlic state of nature, as conceived by the Americans, 
was that of lAicke, and had in it no suggestion of Rous- 
seau’s "hon sttttvagc.” It was veiy like Braintree, 
Massachusetts, or Westmoreland County, Virginia, 
when politics was dull. Tlic natural man was the 
decent, well-to-do fanner or tomisman, respecting his 
neighbors, respected by them, gladly concerting with 
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them projects for peace and comfort, but suspicious 
and resentful toward regulations transmitted from any 
remote source, l^atever authority was necessary 
must spring naturally and simply from “the people,” 
as constituted by the social compact. This familiar 
concept had in America the same variety and vague- 
ness of meaning that it had elsewhere. Most explicit 
was the definition in the preamble to the constitution 
of Massachusetts ; 

The body-politic is formed by a voluntary assodation of 
in(fitidualB : it is a sodal compact by which the whole people 
covenants with each dtizen and each dtizen with the whole 
people that all shall be governed by certain laws for the 
common good.‘ 

The thgught here obviously is that only political 
association is formed by the contract. In the Virginia 
Declaration of Bights, on the other hand, “men . . . 
by nature equally free and independent” appear to 
“enter into a state of society” by compact. Deqjite 
variation in the forms of e3q)re5sion, however, the 
general feeling of the American Fathers was, as Locke 
had so clearly held, that political, not social, organizar 
tion was the subject-matter of the contractual pro- 
cedure. 

It is even more clear that the natural rights of indi- 
viduals survived the compact and were guaranteed by 
it. Jefferson’s famous phrase in the Declaration of 
Independence, that men are “endowed by their Creator 
with certain unalienable rights,” to secure which 
governments are instituted, appears substantially in 

1 This and all following qootationB from Amerioan doooments are 
taten from Poore’s ooUeotion of federal and state oonstitutions. 
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all the discussion of the years before as well as after 
1776. Most of tihe states prefaced their early consti- 
tutions with “Declarations of Bights,” in which an 
enumeration of these unalienable, inherent natural 
rights was undertaken, together often with the principles 
and institutions of government deemed essential to 
secure them. These lists show clearly the advance in 
the conception of liberty since the revolutions of the 
seventeenth century. 

In the Declaration of Independence the unalienable 
rights were summed up in a variant of a centoies-old 
fonnula of English law and agitation,* “life, liberty and 
the pursuit of happiness.” More specific reference to 
property appeared in the state Declarations. Vir- 
ginia’s included among the inherent rights “the means 
of acquiring and possessing property” and Massachu- 
setts employed substantially the same words. The 
two rights for which the English Independents had 
struggled * received now most e.\T)licit recognition — 
freedom of w'orship and freedom of expression. In the 
same categorj’ of indestructible rights were incorporated 
the familiar ingredients of English judicial process — 
ari'est by warrant, detention for cause showm and trial 
by jury. Tlie democratic spirit of the Americans gave 
now the character of law to the principle for which the 
extremists of the Puritan Revolution had striven m 
vain — equality among citizens. The Virginia Decla- 
ration expressed the doctrine thus : 

> Political Thcoria from Luther to Monteeguieu, Index tub voe. 
"Natural Highta.” 

’ Ibid., p. 245, c< pemim. 
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That no man, or set of men, aie entitled to excluave or 
separate emoluments or privileges from the community, but 
in Bonaderation of public services; which, not b^g descend- 
ible, neither ought the offices rf ma^trate, lepslator or 
judge to be hereditary. 

And with tb's extinction of privilege was united the 
ascription of the right to vote and hold ofiSce to every 
man "having sufficient evidence of permanent common 
interest with, and attachment to, the community.” ‘ 
Other additions to the list of natural ri^ts were of less 
immediate significance, though destined to a distin- 
guished future. Thus Massachusetts included the right 
of reunion — to assemble and consult upon the common 
good ; and Pennsylvania proclaimed the inherent right 
to emigrate from one state to another, or "to form a new 
state in vacant countries.” While there were variar 
tions among the states in some of these minor points, 
there was uniformity and uncompromising clearness in 
announcing the sovereignly of the people and the ri^t 
of cashiering governments. The Declaration of In- 
dependence naturally made this doctrine particularly 
conspicuous. Governments, it affirmed, are instituted 
to secure the unalienable lights of men ; their powers 
are derived from the consent of tiie governed; and 
when any form of government becomes destructive 
of the ends for which it was established, "it is the right 
of the people to alter or abolish it and to institute new 
government,” based on such principles as seem best 

1 Virginia Declaration of Rights, vi. The Massaohiisetts Dec- 
laration was less eicpiicit, assuring the snfiage and eligibility to all 
inhabitants “having such qualifioations as they shall establish by 
their frame of govemment." 



POLITICAL THEORIES 


adapted to effect iiieir safety and happiness. The state 
Declarations of Rights were no less ejqjlicit. Virginia 
assigned to “a majority of the community” the "in- 
duhitable, unalienable and indefeasible right to reform, 
alter, or abolish” an inadequate or offending govern- 
ment; and Massachusetts characterized this right “of 
the people” as “incontestable, unalienable and inde- 
feasible.” 

As to the principles and powers through which govern- 
ments could best realize their true end, the promotion of 
the general weal, there was naturally much diversity 
among the various states, as revealed in their respective 
constitutions. A study of these documents furnishes, 
however, a few doctrines that sum up the theory of the 
time on this subject.* The powers delegated to the 
government should be narrowly restricted ; they should 
be divided among the legislative, executive and judicial 
departments in such manner as to insure the checking 
of each by the others ; executive and legislative func- 
tionaries at least should all be elective and for short 
terms, in order that abuse of power might be promptly 
corrected by the people. These were obviously the 
doctrines of a democracy in government as well as in 
sovereignty. They sprang less from the long traditions 
of speculative philosophj'^ than from the practical condi- 
tions of life and administration in the colonies. The 
interestmg fact, from our point of view, is that the 
Americans were the first people in history to frame 
consciously and deliberately a system of government in 

> Merri&m’g treatment of the topie is excellent. Op. pp. 
74 el leq. 
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which leading dogmas of philosophy received the fonn 
and sanction of law. 

On one fundamental question the formal pronounce- 
ments of the Amerieans were hardly more coherent and 
logical than the multitude of democratic theories that 
had preceded them. They furnished no precise con- 
ception of "the people” or “a people.” 'fhe term was 
used indiscriminately in the collective and in the dis- 
tributive sense. No criterion was afforded by which 
the possessor of sovereignty or of rights could be identi- 
fied. It was made clear by the Declaration of Inde- 
pendence that those in whose name it was published 
conceived themselves as a distinct people so far as con- 
cerned all other communities of men. Tlic occasion of 
the document was that it had become "necessarj’ for 
one people to dissolve the political bands which have 
connected them with another and to assume among the 
powers of the earth the separate and equal station to 
which the laws of nature and of nature’s God entitle 
them." These glowing and exalted phrases of Jeffer- 
son expressed a conception of “people” that was rarely 
discernible in the early state or federal constitutions. 
In these the unity and solidarity made so conspicuous 
in the Declaration disappeared and thirteen peoples 
were displayed instead of one. Tlie "original, explicit 
and solemn compact” on which the constitution of 
Massachusetts w'as based, united the people of that 
state, not the American people ; and the “sovereignty, 
freedom and independence” that inhered by nature in 
eveiy people were declared by the Articles of Confed- 
eration to belong to each of the thirteen states. In fine, 
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the democratic theory of America in the eighteenth 
centuiy, somewhat like that of the Dutch and the 
French in the sixteenth and seventeenth, was permeated 
with the idea that a sovereign people of any consider- 
able size must be a group of groups rather than a group 
of individuals.* 

In the primarj' group, however, the particular com- 
monwealth, the Americans manifested in one respect 
a veiy gieat clarity of democratic analysis. The 
framing of their constitutions they insisted should be 
the particular function of a special organ, distinct from 
the government and immediately representative of the 
people. Tims the constitutional convention came into 
the field of law and of philosophy. Where circum- 
stances prevented the assembling of a special delegate 
body for the making of the constitution, a draught 
was prepared by the legislature, but was not recognized 
as in force until formally ratified by the people. The 
fiist constitution of Massachusetts was rejected at the 
polls for the reason, among others, that it had been 
framed by the legislature rather than by a special con- 
vention.^ In its dread of oppression by government, 
even when the offieials were their own agents, the Ameri- 
can democracy added a new check upon its power by the 
device of a constituent and re\'ising assembly. Tims the 
written constitution was made an expression of the delib- 
erate popular \vill not only in content but also in origin. 

Tlie political pronouncements and expeiiments of 

' Political Theories from Luther to Montesquieu, pp. 62-03, 78-79. 

= Cf. Cushing, From Provincial to Commonwealth Government 
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the United States were closely studied by European 
philosophers, especially in Prance and England. That 
the repubUcan form of government could succeed in 
so extensive a territorj" and so large a population, was 
contradictor}' of a dogma of political ihcorj' that had 
become almost axiomatic. The deidces by which the 
Americans sought to maintain their S 5 ’stem were there- 
fore closely scrutinized. A collection of the state con- 
stitutions was published by order of Congress m 1781, 
and was throu^ Pranldin’s influence soon translated 
into French.* That it contributed somethmg to the 
flood of revolutionary doctrine then rising in France 
cannot be doubted,® Turgot, Mably and Condorcet 
all made the American system the subject of more or 
less elaborate criticism and commentarj'. Their stric- 
tures evoked the works* in which John Adams' spirit 
and learning were revealed to the intellectual world. 
As events moved on to the catadj-sm of 1789 the Ameri- 
can influence blended indistinguishably in the general 
agitation for political reform. That a new constitution 
for the United States had to be framed in 1787 was a 
fact not lost sight of by the French and English theo- 
rists, and the work of the Philadelphia convention, with 
the splendid sagacity of its expoation and defence in 
the Federalist, were famih’ar to many of the busy spirits 
that promoted the assembling of the Estates General. 

‘ A Eranch translation of the state constitutions, dedicated to 
Franklin, was published in Switzerland as early as 1778. Jellinek, 
Dedaralion of Bights, p. 18. 

’ For the evidence see Rosenthal, Franca and America, passim, 
Cf. Scherger, Emlutian of Madera hiheriy, chap. x. 

' De/cnea of the Constitutions ... of the Vnilod Stales (1787- 
88) and Discourses on Davita (1790). Cf. Merciam, op. at., p. 123, 
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3. Siiyis 

When we recur to the specific theories that dominated 
the earliest practical proceedings of the French Revolu- 
tion we are confronted by a mass of material that defies 
analysis in the scope of this work.* The general princi- 
ples we have already seen in the sj^tems treated in the 
preceding chapters. To what extent the reforming 
ideas of Montesquieu, Rousseau, les phihsophes, the 
Physiocrats and the great foreign thinkers had perme- 
ated the French spirit, is best revealed by the cahiers, 
in which the electoral districts of the whole kingdom 
formulated their grievances and suggestions at the meef^ 
ing of the Estates General. Along with the complaints 
of concrete oppression, inequality, over-taxation and 
maladministration in general, these cahim embody 
ever}' abstract principle of politics that was to play a 
part in the coming years. Rights of man, rights of 
citizen, social contract, popular sovereignty, with 
every conceivable dogma as to origin, end and form 
of government — all were in the cahim, an impressive 
revelation of the political ferment throughout the 
nation. In addition to this a prodigious mass of pam- 
phlets, brochures and more pretentious treatises on 
current topics accompanied every phase of the revolu- 
tionary movement. Without attempting any rfeumfi 
of this we will consider only the ideas of that ■miter 
who by the agreement of both contemporaries and 
historians made most precisely the sparking contact 

■For a veiy UEeful bibEography see Robinson and Beard, 
Seadingt in Modem European Hietorp, I, 403. 
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feeling and literaiy e3q)ression at the 
b^inHifig of 1789. 

The famous essay : Whal is the Third Estate ? contains 
substantially the whole of the Abb£ Si£y^’ theoiy of 
the state.* It was written as a contribution to the hot 
debate over the method of procedure that should obtain 
in the approaching Estates General. Its author claimed 
that he wrote it not as a statesman but as a philosopher, 
concerned with propounding the truths of political 
science, but not with the task of adapting them to im- 
mediate practical needs. As a matter of fact the course 
of events by which the Estates General was trans- 
formed into a constituent assembly followed exactly 
the line that he indicated. 

The familiar triad of questions that introduced the 
plan of his work shows sufficiently its general trend : 
"What is the Third Estate? Everything. What has 
it been hitherto in the political order? Nothing. What 
does it demand ? To become something in that order." 
Much of his fundamental doctrine turned upon the 
assault on the privil^ed classes that he and many others 
had previously developed.* Privilege, he argued, is 
exemption from the law ; but law is the general will of 
the nation ; therefore those who are not under the law 
are not in the nation. The unprivileged — the third 
estate — embracing nineteen-twentieths of the popula- 
tion, satisfying by thrir varied toil and activity all the 
needs of social life, and constituting in fact the real 

‘ Qu’e<(-ce gue le Tim tint t FrScM6 de rSaiai stir lei Prinli^ss. 
Fans, 1888. 

* CJ. his Esssi sur la PrMUga. 
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strength of the community, hse in itself the essentials 
of a complete nation.* 

To settle the controversies then current in France 
Sifiyfe contended in his fifth chapter that a few simple 
principles of pure reason would serve better than the 
delicate and complex devices of great statesmen. Such 
principles he proceeded to set forth. They were the 
piinciples of Rousseau’s Conlral Social, with the ad- 
dition of representative government, which Rousseau 
repudiated.^ Individuals will to unite into a com- 
munity ; ipso faclo the nation exists. A general will 
thereupon takes the place of all the individual wills. 
YiTien the number and dispersion of the indhdduals be- 
come so great as to make diflBcult the expression of 
the general will, that part of the national will and power 
necessaiy to pro\dde for public needs is confided to 
certain of the people. Such is the origin of representa- 
tive government. 

Tlie organization thus instituted is limited in its 
powers. Its will is not the "real” general will {volont6 
commune), but a “representative general will.” Tlie 
forms and laws that dctennine how the government shall 
fulfil its function are prescribed by the nation and, 
taken as a whole, they make up the constitution. But 
this is the constitution of the government, not of the 
nation. “The nation is before everj'thing; it is the 
origin of everj'thing. Its will is always legal ; it is the 

‘Noto tho monaco in chap, iii: "On no doit point so le dis- 
simulor ; lo gonint do la libortd publiquo no pout Stro quo lb oA est 
la f orco Hjollo. Nous no pouvons 6tre libics qu’avoo le peuple et par 
lui." Op. ciU, p. 54. 

* Supra, p. 34. 
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law itself." On this point, that the nation is above 
and independent of the constitution, SiSy^ was very 
strong and insistent.* The constitution binds the 
govermnent, and any contravention of constitutional 
prescriptions by the ordinary legislature is illegal and 
void. But nothing binds the nation. It makes the 
constitution : in terais that at once became fixed in 
political science declared : "The constitution is 
the work not of the constituted but of the constituent 
power.”® His argument largely reproduced that of 
Rousseau on sovereignty.* The will of the nation can- 
not be alienated or bound ; it ou^t not to be alienated 
or bound. It is like any other will, free and self-de- 
termined. No particular mode need be followed. 
"In whatever way a nation wills, it is enough that it 
wills ; all modes are good, and its will is always the 
supreme law.” 

But if the mode {mmike) in which the nation wills 
is a matter of indifference, the same is not true of the 
organ through which the supreme national power is 
exercised. There is but a single body conceivable 
that is capable of this function, when circumstances 
render it impossible for all the individuals forming the 
nation to assemble. This body is an assembly of 
extraordinary representatives {repriseniants extraordi- 
mires) to which the nation shall have intrusted the 

> The pcmit had a great importance in the practical problem of 
the time. It famished the ground on which the Estates General 
was tamed into a oonstitaent body. 

'“ . . . la constitution n’est pas rouwagedupouvoiroonstituS 
msis du pouvoir constituant.”— P. 67. 

■ Ccnfrof Social, liy. ii, chaps, i-ir. C/. supra, p. 22. 
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authorily. Neither the ordinaiy legislature nor any 
other organ of the government is qualified to determine 
what is the constitution — to make it or to mend it. 
These governmental bodies are mere creatures of the 
constitution, circumscribed by its provisions. To 
make a constitution, or at any point to define its con- 
tent, is the task of a representative assembly especially 
designated for the purpose by the nation. 

Such is Sifiyfe' conception of a national constituent 
assembly. It signalizes a distinct advance in the theory 
of popular sovereignty. We have seen how again and 
again in the history of this theory promising systems 
became inconsistent and vague at the point where it 
became necessary to say precisely how the will of the 
sovereign people was to be ascertained. The Monar- 
chomachs of the sixteenth century conceived that the 
various organs of provincial and municipal government 
could voice the people’s will ; the revolutionists in Eng- 
land in the next century clung to their ordinary Parlia- 
ment, however mutilated, as adequate to the purpose ; 
Rousseau insisted that the whole mass of individuals 
who constituted the sovermgn people must be consulted ; 
Sifiy&s developed the idea of a special representative 
assembly for every constitution-making function. 

The immediate practical purpose that shaped Sifiyfe’ 
conception was eag^ to see. The king and the privi- 
leged estates — clergy and nobilify — claimed a decisive 
share in determining the solution of the crisis in France. 
They based their claim on the ancient constitution of 
the kingdom. Sifyte sou^t to put the solution in the 
hands of the Third Estate exduavdy. To the king 
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he conceded the qualiiy of “first citizen,” by virtue of 
which he mi^t take the initiative in seeking the will of 
the nation. The e:q)ression of that will could be only 
by a majority of the representatives of the people 
chosen for the purpose. That a minority, like the privi- 
leged estates, should have a share out of proportion to 
its exact number, he insisted was a proposition that lay 
outside the field of rationality.’ The deputies of the 
Third Estate represented twenty-five millions of people : 
those of the nobility and derg}"- represented two hundred 
thousand. It was for the former, therefore, if they 
could not by themselves make up the Estates General, 
to assume the functions of a “national assembly.”* 
How precisely Sityls spoke the spirit of the time appears 
in the fanioua declaration of the Third Estate at Ver- 
sailles on June 17 by which it formally assumed the 
functions and the title that he had claimed for it.* 

The power, predsion and insight with which Sityfes 
worked out his conception of the constituent organ 
give him a prominent place in the history of formal 
political theory. Before he wrote, however, and with- 
out any paraphernalia of philosophic dogma, the framers 
of the American constitutions had realized the concep- 
tion in the work of their constitutional conventions. 


‘ “Si Ton abaadonne nn renl instant ce prinoipe de premiSre 
Svidense, que la TolontS oommnns est Tsvis ds Is pluraliU st non 
oelui de la minority, il est inutile ds paiier laison.” — P. 74. 

* “ Le tiers seul, dira-t<m, ne pent pas former les Stats g4n4ranx. 
Eh! tsntmieux! H oomposera uno AssomblSe nationale.” Ho 
bad used ibis same term in an earlier essay. Cf. Zweig, Pourotr 
Coiulituanl, 121-122. In 1787 Lafayette had suggested the sum- 
moning of an “ assembISe nationale.'' See his Mfmoira, II, 177. 

, ‘ HSlie, Comlituliom de la France, L p. 19. 
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i, Condorcet 

Sifiy^ seems not to have been aware that his doc- 
trine of the constituent power had been anticipated by 
the practice of the Americans.* Condorcet, on the 
other hand, who contributed much to clarify the doc- 
trine, was well acquainted with American institutions. 
He criticised with earnestness some features of the 
governmental organization that prevailed; but for 
the written constitutions and the convention by which 
they were framed and revised he had only admiration. 
His approval sprang in no sense, however, from mere 
regard for the accomplished fact. As a political phi- 
losopher Condorcet expressed in a peculiarly marked 
way that eighteenth-century qririt which trusted in the 
power of pure reason to define and mould the form of 
institutions. A political qrstem was in his eyes pri- 
marily good, not because it would work, but because it 
fitted the requirements of rational philosophy. The 
task of the French National Assembly was, he said, to 
frame 

a constitution which, based solely on the principles of reason 
and justice, should assure to the citizens the most complete 
enjoyment of their rights; to combine the parts of that 
constitution in such a way that the ncccsaty of obedience to 
the laws, of submission of the individual wills to the general 
will, should leave intact both the sovereignty of the people, 
the equality among the citizens and the exerrase of natural 
liberty.’ 

The making of a constitution was thus, to Condorcet, 
primarily a problem in deductive lo^c. From a few 
‘ Lafayette, Mimriret, IV, 36. 

• "Plan de Constitation," in (Eumt, XII, 335. 



simple principles concerning sovereignty, liberty and 
rights — principles too axiomatic to require discussion, 
exact reasoning would inexorably deduce the funda- 
mental law of a nation. This law, being the general 
will, could be formulated only by an assembly of the 
whole people, or of their representatives. On the 
nature, authority and action of the constituent as- 
sembly, or constitutional convention, Condorcet’s theo- 
rizing was practically exhaustive.* Tliis organ of the 
national will he found to be the absolute and uncon- 
trollable source of public law. It could make and un- 
make governments and constitutions. It could and 
should preface a constitution mth a declaration of 
inalienable ri^ts and inunutable principles; but it 
could latei' revoke the declaration. Changes in the 
fundamental law Condorcet believed to be inevitable, 
and for that reason he held that provision for making 
them throu^ a convention should be a part of eveiy 
constitution. To leave to the government, or any 
branch of it, any share in amending the constitution, 
would be illogical and perilous. The organic law it- 
self, therefore, must prescribe the method of its own 
revision, and provide for the automatic assembling of 
a convention for this purpose. Only in such a way could 
the certainty and security of law be infused pto the 
supreme law, and instability itself be subjected to rule.® 

> “Far die Lehie yom pouiroir consUtuant hat Condorcet eine 
dialektUohe Arbrat yon niobt zu nnteieohatzendem Werte geleistet. 
Theorofisoh hat er due Ptoblem erBohoptt." Zweis, Lehre vam 
Pomoir ConttttuaTii, p. 115. 

> The origin and detaOe of Condoicet'e yiewe on this general 
Bubjeet are treated at lengthbr Zwdg, Lehn vgin Pmmr OowtUiiant, 
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Condorcet’s doctrines on this subject show clearly 
enough the influence of Rousseau’s theory on the one 
side and American practice on the other.^ Whatever 
the relative importance of these two factors, it is suffi- 
cient for our purpose to note that at this early period in 
the history of the written constitution all the bearings 
had been investigated of that complex and trouble- 
making question of later days : How can an unchange- 
able constitution be amended? Condorcet was a radi- 
cal republican. He could see no higher authority on 
any constitutional question than the “immediate ma- 
jority of the people, the first of the political powers ” ; 
and his preoccupation was to insure that the action of 
this authority, although above law, ^ould be regulated 
by the law.* 

The most famous of Condorcet’s works was doubt- 
less his Outlines of an Historical View of the Progress 
of the Human Mindf written while he was in conceal- 
ment from the proscription of the Jacobins and very 
shortly before his death. Thou^ this essay owed 
something of its reputation to the circumstances under 
which it was written, it was from every point of view a 
monument to its author’s genius. His philosophy of 
history was in striking contrast to that of the earlier 


» Cf. tupra, pp. 37-38. Of the original state oonstitations, those 
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eighteenth century. Where his predeccssois were in 
despair, because of the ^•iccs of cbdlization and the de- 
cay of rational institutions, he found all things making 
for progress. Tlie formation of the French republic 
was to him the supreme triumph of reason in society 
and government, and the beginning of complete re- 
generation of the race. To the example of the American 
revolution ho ascribed an important influence in the 
larger movement. But, he s.iid, “it would be casj’ to 
show how much more pure, accurate and profound are 
the principles upon which the constitution and law of 
France have been formed than those which direct the 
/Vmcricans.” Both alike realized the great and novel 
idea of distinguishing the constituent from the ordinary 
legislativc'powcr ; and both pronded by law for reform- 
ing their constitutions. The Americans, however, 
erred, he declared, in organizing their governments nith 
reference to a "factitious identity of interests” rather 
than to an equality of rights, and in trusting for the 
proper working of the system rather to a complex- 
balancing of powers than to the simple and unified 
action of the national will. 

Condorect’s objections to the American system were 
directed at the points which in c.\perience, as compared 
with France, seem to have proved most sound and 
useful. The protection of individual rights has been 
rather belter secured b}- the check and balance sj-stem 
than by the simplified expression of the popular will 
in the plebiscite ; and regard for work-a-day human 
interests has promoted equality no less at least than 
has the solemn reiteration of the ri^ts of man. But if 
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the philosopher’s prevision failed somewhat at these 
points, it showed at others an amazing strength. His 
forecast of the general progress of the world reads to- 
day much like a history of the nineteenth century. He 
foretells the wide diffusion of constitutional liberty, the 
independence of European colonies and the vast in- 
crease of their populations, the abolition of government 
by chartered companies, the freeing of commerce from 
restrictions, and the extension to Asia and Africa of the 
uplifting inffuence of French and American institutions. 
Before the triumphant march of r^ublican ideas all 
forms of inequalily are doomed to disappear, as political 
inequality has already done. Wealth, social condition 
and culture will be equally distributed among citizens 
through the enlightened operation of free government. 

Finally, Condorcet’s confidence in the beneficent 
working of change was so great that he agreed with 
Jefferson in limiting the permanence of the social pact 
itself. No generation, he held, could bind its successor. 
Every generation must determine for itself the scope 
and form of its institutions. This is a logical result 
of the dogma that society rests upon the free action of 
the individual will; but Condorcet’s acceptance of the 
conclusion was rendered easier by his conviction that 
each successive generation, in renewing the pact, would 
take a position in advance of its predecessor and con- 
tribute thus its share to the progress of mankind. 

5. Thomas Paine 

In the Abb6 Si6y& were incarnate the spirit and 
philosophy that were distinctivdy French. Condorcet 
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exhibited in some measure the qualifj-ing influence of 
American ideas. A very remarkable blend of the two 
sj-stems, where the separate ingredients are practically 
indistinguishable, is to be found in the works of Thom.as 
Paine. Paine was indeed primarily and essentially 
an agitator and a pamphleteer rather than a detached 
and sj-stematic philo.eophcr; but he had a wonderful 
faculty of both thought and expression, and his keen 
nit and xnvdd phrases caught and fixed the doctrine of 
the revolutions often much more cfTectivcly than the 
weightier and deeper analysis of mightier intellects. 
A summaiy xiew of some leading af^pccts of Paine’s 
work nill be most useful for our present purpose. 

Tlic substance of his political philosophy is to bo 
found in 'his famous pamphlets “Common Sense” 
and "Tlio Pights of Man.”' Ilio former of these, as 
is well known, played a great part, in the early days of 
the American Revolution ; and the latter of them was 
no less conspicuous and influentisil in the critical period 
of the French calaclj'sm. Throughout both of these 
works Paine's facility in denunciation and mvective 
was characteristically prominent. Mon.archy, nobility, 
and all such incidents of hereditary government were 
s}-stematically loaded iritli scorn and bitter reproach ; 
but apart from this common practice of anti-monarchic 
agitation Paine pre.scntcd from lime to time in forceful 
terms the elcmentaiy principles of a constructive 
political philosoph)-. 

At the very basis of his positive doctrine he puts a 
distinction between society and the state, or ns he more 
> In Writingi, Conway’i sd., Vols. I and II rcspcotivcly. 
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commonly calls it, government. The opening passage 
of "Common Sense” is a classic in this respect. 

Some writers have so confounded society with govern- 
ment, as to leave little or no distinction between them; 
whereas they are not only different, but have different 
origins. Society is produced by our wants, and government 
by our wickedness; the former promotes our happiness 
positively, by uniting our affections, the latter negatively, by 
restraining our vices. The one encourages mtercourse, the 
other creates distinctionE. The first is a patron, the last 
a punisher. 

Society in every state is a blesang, but Government, even 
in its best state, is but a necessary evil ; in its worst state, an 
intolerable one ; for when we suffer, or are exposed to the 
same miseries by a Govemmeni, which we might expect in 
a country witkowt Government, our calamity is heightened 
by refiecting that we furnish the means by which we suffer. 
Government, like dress, is the badge of lost innocence; the 
palaces of kings arc built upon the ruins of the bowers of 
Paradise.* 

The distinction here so strikingly expressed recurs 
again and again in his writings. His thinking on this 
point is very obviously derived from the philosophy 
transmitted by Locke. It lends itself readily to a 
further notion, exploited at length by Paine, namely, 
that the function of govemmeiit is after all a narrowly 
limited and relatively subsidiary one. Paine exhibits 
clearly the influence of the hissez-faire dogma that per- 
vaded his time. To him, as to very many others of the 
revolutionists, the rights of man inevitably suggest the 
limitations of government. 

Paine’s classification of governments was reminiscent 
of Montesquieu and Rousseau. His especial problem 
' Wrilinot, 1, 69. 
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was to find a place for the catcgoi^' “republic” ; for 
Paine was in the fullest sense a republican, as opposed 
to the monarchists. With the natural tendency of the 
controversialist, he gave to the tenn republican the 
meaning of supreme dignity. He adopted substantially 
the doctrine of Rousseau, that all legitimate government 
is republican.* 

What is called a republic is not any particular farm of 
government. ... It is a word of a good oripnal referring 
to what ought to be the character and business of govern- 
ment. . . . Republican government is no other than 
gOTCmment established and conducted for the interest of the 
public, os well individually as collectively .* 

The distinct forms of government that he recognizes 
are the democratieal, the aristocratical, the monarchical, 
and what "ho says is now called the “representative.” 
Of these monarchy and aristocracy are corrupt, as in- 
compatible with the true end of government; democ- 
raej’ is inadequate to the affairs of an extensive popula- 
tion ; and representative government thus becomes the 
only logical and adequate sj’stem. The ideal, as he 
secs it, is representation engrafted upon democracy. 
The advantages of such a sj'stem are “as much superior 
to hereditarj' government as the republic of letters is to 
hereditary literature.” 

Another significant doctrine of Paine’s is that as to 
the nature of a constitution. On this point he takes 
advanced ground for the scientific excellence of what 
America has produced. Burke's vague and mystic 
conceptions based upon the English constitution excite 
Paine’s utmost irreverence. 

> Supra, p. 2S. 


' IfriKnpi, II, 421. 
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A constitution is not a thing in name only, but in fact. 
It has not an ideal, but a red enstence ; and wherever it 
cannot be produced in a visible form there is none. A con- 
stitution is a tlnng antecedent to a government ; and a gov- 
ernment is only tie creature of a constitution. . . . Can, 
then, Mr. Burke produce the English Constitution? If he 
cannot, we may fairly conclude that though it has been so 
much talked about, no such thing as a constitution exists 
or ever did exist ; and consequently that the people have yet 
a constitution to form.' 

Whatever we may think of the ultimate soundness of 
Paine’s argument on this point, it certainly does not 
lack clearness and a sort of rude vigor that must have 
appealed very stron^y to the radical elements of his 
day. It is not surprising that he was looked upon in 
En^and as a dangerous man. Before such sharp 
and practical dogmas as those quoted, the mass of vague 
and antiquated traditions and practices that made up 
so much of the English constitution appeared ridiculous. 
After a satirical sketch of the various elements of the 
English constitution in their origin and history, Paine 
said: 


I cannot believe that any nation reasoning on its own rights 
would have thought of calling those things a constitution if 
the cry of constitution had not been set up by the govern- 
ment. It has got into circulation like the words ‘bore’ and 
‘quoz’ [quiz] by being chalked up in the speeches of Farliar 
ment, as those words were on wndow-shutters and door- 
posts.' 

On the form and content of the written constitution, 
to him the only constitution proper, Paine had much 
to say, based almost entirely on the constitutions of the 
> Writinga, II, 309-310. • lUd., II, 438. 
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United States with which he was so familiar. His confi- 
dence was strong that the work of the Americans had 
made an epoch in the hist orj' of political science. “ The 
American constitutions,” he said, "were to liberty what 
grammar is to language. Thej- define its parts of speech 
and practically construct them into sj-ntax.’” On 
one vei^' conspicuous feature of the American constitu- 
tions, namely, the threefold classification of the powers 
of government, Paine was at variance wth the leaders 
of American thought. He perceived and pointed out 
that there were in fact but two kinds of power. The 
function of government, he held, was exhausted in, 
first the making, and second the executing, of laws. 
Everjihing pertaining to chil government could be 
classed under one or the other of these two dmsions. 
In taking this position Paine, of course, merely de- 
veloped what Montesquieu himself had easually 
remarked, that the judiciary' is not in its essence dis- 
tinct from, but is merely one aspect of, the executive 
power.’ 

A feature of the American sj'stem on which Paine 
dwelt ndth special approval was the pro\Tsion made for 
revision and amendment of the constitution. It was 
not in the spirit of the man to recognize anything as 
permanent, or as entitled to special respect by virtue 
of its age. He was thoroughly at one with his time in 
expecting and providing for a continuing progress 
in political as in other human concerns. 

Finally, it is worth while to notice the clearness of 
Paine’s analysis in respect to the conception of law. 

> Wrilingi, p. 336. • Esprit des Lois, liv. xi, chap. vi. 
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Obviously influenced by the idea of law that Rousseau 
particularly emphasized, Paine took occasion to point 
out that by no means all the enactments of a legislar 
ture are entitled to the name and character of law. 
“ All laws,” he says, “ are acts, but all acts are not laTS's.” 
Much that has the form of legislation is in fact but busi- 
ness, contract, agency, negotiation — the normal pro- 
cedure by which an association of men carries out cer- 
tain purposes. Distinct from these administrative 
instructions, laws are only those acts of the assembly 
or commonwealth that have universal operation, or 
apply to eveiy individual of the commonwealth.* 
This very useful distinction Paine employed in setting 
forth his own particular ww's as to the then trouble- 
some affairs in America of the finances and the paper 
money. 

6. The French ConMulions 
SifiySs, Condorcet and Paine were all members of 
one or both of the assemblies in which the French consti- 
tutions of 1791 and 1793 were framed. The documents 
reflect clearly enough the doctrines conspicuous in these 
philosophers ; but many minds no less strong and fertile 
than theirs influenced the form in which the constitu- 
tions were cast. The problems of statecraft in France 
during those years were as complex as any that ever 
vexed the human intellect. Practical politics pressed 
insistently upon the attention of the revolutionary 
leaders. To frame a constitution amid the turmoil 
of the time w-as a task for titans. The outcome 
has been the text for as virulent criticism as has 
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ever been directed against a work of man. That 
mistakes, were made may readily enough be admitted; 
that the adaptation of means to ends in the organiza- 
tion of the government lacked something of practi- 
cal sagacity cannot be questioned; but taken as a 
whole and in \’iew of all the difRculties mth wliich 
the work was surrounded, the first written constitution 
of France was a remarkable monument of constructive 
power. It certainly does not suffer by comparison 
with the first attempts in England' and in the other 
nations of continental Europe. Nor indeed was its 
practical failure more complete than that of the first 
general constitution of the United States — the ill- 
fated Articles of Confederation. 

Tlie French constitution-makers, like the American, 
judged that the fundamental principles of their political 
philosophy ought to form a part of their positive law.* 
Hence the famous Declaration of the Rights of Man and 
of Citizen, first adopted on August 26, 17S9, was made a 
part of the completed constitution of 1791, and appeared 
with more or less modification in those of 1793 and 1795. 
In most respects the content of the French Declaration 
was identical T\ith that of the American Bills of Rights.' 
The same theorj' of the rdations between the state and 

' I refer to the abortive "Agreoment of the People.” PoWical 
Theoria from l/athcr to ilfontniin'cu, p. 238. 

’ Opinion on this point was by no means unanimous in the 
Constituent Assembly. Cf. Bueboz and Roux, Hitt. Parkmentaire, 
11 , 200 . 

* JcUioek found an American analogue tor each article of the 
French Declaration. Cf. his Dedaralion 0/ the Rightt of Man, ch. 
V. His inf enneo that the French merely copied from the Americans 
was attacked with vigor and some bittoniess by Boutmy in Annofet 
de I’ieok Libre, XVII, 416. 
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the individual was set forth, but with distinctly more 
precision in expression and logical coherence in arrange- 
ment than appeared in any of the American documents. 

In its preamble the French Declaration states the 
reason for its existence — to enable anybody at any 
time to compare the acts of l^slature or executive 
with the fundamental principles of government. Then 
follow these principles. Men are from birth free and 
equal in rights. The end of every political association 
is the maintenance of the natural and imprescriptible 
rights of man, which are summed up as “liberty, 
property, security and resistance to oppression.” 
Liberty is defined : “the power to do anything that does 
not harm another ” ; it includes, therefore, such exercise 
of natural rights as is consistent with the like exercise 
by others. The limitation thus necessary upon the 
exercise of the natural ri^ts can be fixed only bylaw 
(lot ) ; and law in its turn is defined in the phrase made 
so familiar by Rousseau — “the expression of the 
general will {mhntS gtnSrdle)." In the formulation 
of the law it is the right of every citizen to participate 
either in person or by representative ; and the prescrip- 
tions of the law must apply with precise equah’ty to all. 

The purpose to leave no ground for the ancient order 
of privilege and arbitrary rule is clear in all these elabo- 
rate dogmas about law. This purpose is achieved, 
however, at some cost of logical corrsistency. For while 
law, as the expression of the general will, should be 
deemed self-determining as to its content, we find the 
Declaration anxiously asserting that the law “has no 
right” to forbid what is not harmful to the society 
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(art. 5) and that the law "ou^t to be the same for all ’’ 
(art. 6). These locutions, if not the result of mere 
inadvertence, suggest something less than perfect 
confidence on the part of the Assembly in the practical 
working of the sj'stem that was being established. 

As elements of the “security” that belongs of natural 
ri^t to man, the Declaration enumerates the familiar 
safeguards of English and American practice in regard 
to arrest, detention and punishment. Freedom of 
opinion, "even religious,” and of ejqjression are specifi- 
cally catalogued as natural rights, and in the mam 
body of the constitution (Tit. I) the list is increased by 
freedom of movement, of peaceable assembling and of 
petitioning the authorities. The “sacred and in- 
violable "bright of property is assured by provisions for 
equal taxation and for compensation when private 
possessions are taken for public use. 

It was not alone by the formal recital of natural rights 
that the French consritution-makers sought to insure 
respect for them. An explicit positive guarantee of 
them was incorporated in the constitution. With 
like explicitness the abolition of all institutions incom- 
patible with liberty and equsdity was decreed. More- 
over, the principles of recent philosophy as to the 
source and oiganization of power in the government 
were announced and applied. Sovereignty was de- 
dared to reside exclusivdy in the nation,* and to be 
“one, indivisible, inalienable and imprescriptible.”* 

■ “La prinoipe de tout soDverainetd idside eaaentiellemeiit dans 
la nation; nul oorpa.iinl individu ne pent exenser d'autoritd ^ 
n’en dmane expressdment." Dedaration, art. 3. 

•Const., Tit. IIL 
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The powers of the sovereign nation must be exercised 
by delegation, and accordingly the assignment of func- 
tions to legislative, executive and judicial organs was 
systematically prescribed.* In this matter the doctrine 
of Montesquieu, already adopted by the Americans, 
was applied by the French of 1791 in its fulness. The 
separation of powers, like the guarantee of individual 
rights, was roundly declared to be an indispensable 
evidence that any nation possessed a constitution.® 
The particular category to which the constitution of 
1791 belonged was announced in these terms: “The 
French constitution is representative : the representa- 
tives are the Corps L^hhiif and the King.” ® Why the 
elected judges to whom the judicial power was formally 
delegated were not included among the “representa- 
tives” does not appear. The omission again illus- 
trates the practice, started by Montesquieu himself, 
of attributing relative insignificance to the judiciary 
as compared with the other departments. 

Having adopted advanced philosophy as to individual 
rights and governmental organization, the Constituent 
Assembly unflinchingly propoimded the capital dogma 
of revolution: “The nation has the imprescriptible 
right to change its constitution.”* Not by way of 
restricting this absolute right, but as a measure of 
expediency,® a method of amendment was incorporated 

* Const., Tit. ni. 

» "Toutfl sooilStfi dans Inqndle la gorantio des droits n'est pss 
assutAe ni la sSparation dos pouvoirs determinfia, n’a point do 
constitution.” Declaration, art. 16. 

■ Tit. Ill, art. 2. < Tit. VII, art. 1. 

“'. . . consid^rant qu’il est plus oonformA B. I’interSt national 
d'user seulement, par les moyens pris dsns la constitution tnCme, 
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in the constitution. The process prescribed was long 
and complex, and it deviated much from the principle 
that the constituent power shall be entirely separate 
from that of ordinary legislation.* The labor expended 
in derdsing this processwas wasted. Less than two years 
after the Constitution of 1791 went into effect it was 
summarily set aside, with scant regard for its own pro- 
visions, by decree of the Corps lAgisUUJ^ its own crea- 
ture. This same body, assuming the historic name 
“National Assembly,” but disclaiming the right to 
prescribe rules for the exercise of sovereignty, “in- 
vited" the dtizens to dioose in indicated ways dele- 
gates to a “National Convention.” ’ The invitation was 
duly accepted and the famous Convention became for 
three aiiarchic years the titular wielder of all political 
authority, constituent and governmental, for the dis- 
tracted Trench Bepublic. 

Psychology andsociology,ratherthanpolitioal science, 
must explain the frenzied travesty of rational govern- 
ment that characterized tiie ascendency of the Jacobins. 
A passing glance only may be given to the evidence 
that the theory of individual rights endured and ex- 
panded even while the Terror was making it in prac- 
tice a bloody mockery. The Girondists, during their 
brief control of the Convention, framed a constitution 
in which the influence of Condorcet and Paine was 
preeminent. Their draft shared in their fate when the 
Jacobins overwhelmed them, and m June, 1793, the 

du droit d’en rifonner les srtioles dont rexp&ionoB anrait fait 
Eentir les inoanvSnients. . . Mi. 

' C/. supra, pp. 104, 107. 

> Edlie, op. rit., pp. S26 e( teg. 


, •I5id.,p.329, 
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triumphant faction adopted its own version of the 
supreme kw of the French RepubKc. This draft was 
duly ratified by the people in such an election as the 
conditions permitted, but it was never put into prac- 
tical operation. 

Tliis abortive instrument begins with a Declaration 
of Eights that exceeds in fulness that of 1789. The 
end of “society” is asserted to be the general welfare 
Qc bonhevr commun) and the object of government to be 
the guarantee of man’s natural and imprescriptible 
rights. To the list of these rights is made the signifi- 
cant addition of public assistance (?cs sccours publics) 
to the unfortunate. "Society owes subsistence .to 
unfortunate citizens either in procuring work for them 
or in insuring a livcliliood to those who are unable to 
work." ' Public education is also guaranteed to cveo"- 
Frenchman.® As to sovereignty, its depositary is de- 
clared to bo "the French people” ; and the sanction of 
this truth is proclaimed in the ancient dogma of tjTan- 
nicidc: "Let evciy indindual who would usurp the 
sovereignty be instantly put to death by free men.” ® 
In no less ambiguous terms the right of insurrection is 
proclaimed : "WTicn the government violates the rights 
of the people, insurrection is for the people and for ever}' 
part (fhaque portion) of the people the most sacred of 
rights and the most indispensable of duties.” * 

The militant democracy that speaks in these drastic 
dogmas reveals itself with equal distinctness in the 
governmental oi^anization in the constitution of 1793. 

‘ Dcclonition, art. 21. ’ Const., art. 122. 

' Doolaration, art. 27. ' Ibid., art. 35. 
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The separation of powcns, which two j'cais before had 
been dccliired the s/nr qiia non of a constitution, is 
utterly ignored. Not through the je.ilou<y and strife 
of rival subordinate authorilie.-:, but through the direct 
and iiicre.^dng activity and control of the sovereign 
people itself are guarantees ‘■•ought for liberty and 
equality. A Icgklativc assembly (Corps LCgkklif) is 
provided for, chosen aimaally by manhood sulTrage; 
no law can have effect, however, until a{)provcd by the 
people in their priniaiy a.‘'seniblies.' Hie adminis- 
tration is put in the hands of an e.\erulivc council of 
twenty-four, elected by the legislative assembly from 
a list of candidates named by electoral a.«scmblics ; of 
independence with respect to the legislature no vestige 
is possessed by this council. 

Pending the putting in force of thL« Constitution 
of 1793 the French Republic, by proceedings that lacked 
the crudest elements of rational polities, achieved an 
astounding triumph over its foes both domestic and 
foreign. Tlie driving force in this extraordinaiy ex- 
ploit was a furj* of patriotic emotion a.s primitive as 
the religious fanatiefrm that installed the Moham- 
medans upon the ruins of the Roman dominion. In 
1795, uith returning sanity, the Convention resumed its 
constituent activity, but discarding its earlier scheme, 
it put in force an entirely new constitution. Tills man- 
ifested a pronounced reaction from the extreme de- 
mocracy of 1793. The Declaration of Rights omitted 

' On certain cnumcialcd subjects the Corps Lffislatij was om- 
powored to issue "decrees" idtbaut submittiu); tliem to tho people. 
Acto Constitutionnei. secs. 53. St. GC-tiO. In HSIic. on. ri(. 1, 3S0. 
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t 3 Tannicide and insurrection, public assistance and 
education,' and seriously qualified other provisions 
that had proved baneful in recent experience. Most 
significant of all, perhaps, was the appearance of a list 
of duties anne.\ed to the rights of man and citizen. 
Nothing in this constitution more strikingly suggests 
the mental attitude of France at this time than the 
grave enumeration of the simplest maxims of morality 
in the fundamental law. “Do not to another what 
you would not liavc done to }’ou. Do to others the 
good that you would like to receive.” “No one is a 
good citizen who is not a good son, or father, or brother 
or friend or spouse.” “No one is a good man {homme 
dc hicn) who does not freely and religiously obey the 
laws." It is hard to realize that such clementarj' moral 
doctrines should have been soberly enacted into law 
by an enlightened people. 

In the orgiuiization of government there was in large 
measure a reversion to the principles of 1791. Sover- 
eignty, which was in 1791 ascribed to the “nation” 
and in 1793 to the “French people,” now was found in 
"the whole body {VunivcrsalitC) of French citizens." 
nie separation of powere appeared again, as essential, 
however, not to a constitution, but to "the social 
guarantee.” ' The e.\'ecutivc as an independent power 
was reconstituted after its tlwee years of abeyance, 
but was put into commission and vested in a Directory 
of five members. A bicameral legislature was a new 
■ A Bynlcm of public cchools ttbs provided for (Const. Tit. X), 
but without ossortion tliivt theso rrcio of nntural ripbt. 
i ipirantio socinlo no peut esdste 
(iUiblio. . . ." — Dcclomtion,! 
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feature in French practice. It was not. constituted, 
however, on the English and .American model, with 
ch.amhers of laigely idcntic.nl powers. In the new 
Cerpf Linkhtif the Council of the Five Hundred had 
the sole power to propose hrvs and the Council of the 
i\ncicnfE the sole power to enact them. 

^Vilh the Constitution of 170.5 ended for ncarl}' a 
score of years the formulation of the public law of France 
in the terms of political philosophy. Neither internal 
nor external conditions were such as to permit of popular 
government. With the revelation of genius in Napo- 
leon Bonap.artc the distracted people were well satis- 
fiod to acquiesce in his asiuimption of the right to govern 
in their name. Consulate and empire followed in due 
course. For thc.se .systems ako there were mitten 
constitutions; but they contained nothing about 
natural rights, or the separation of powers, or the sov- 
ereignty of the people, or (he right to cashier govern- 
ments, or any other of the great dogmas of political 
philosophy. Substantially their whole content was a 
series of shrewdly planned regulations through which an 
efficient administration directed public aiTairs accord- 
ing to the will of the monarch. In the Napoleonic 
r6gimc practically the only vestige of revolutionar}' 
principle was the dogma that the Emperor governed 
as the chosen representative of (he French people, 
whose mil was expressed in the pl6biscilc by which 
each step in the transformation of the government was 
ratified. 
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7. Condvsion 

By the American and French revolutions the methods 
of political salvation tliat had appealed to the philoso- 
phy of the mid-eighteenth centuiy were pretty thor- 
oughly tested. The simple principles of a rational 
theoiy of state and government were embodied in 
constitutional codes, where every man might readily 
find clearly outlined the source and substance of the 
social and political order. Nature, imivcrsal and 
immutable, was the basis of these codes ; liberty and 
equality for cverj' individual were the imperative dic- 
tates of nature’s organ, reason. Tlius the ancient 
dogma of the Stoic jurist became at last effective 
positive law. llic Declarations of Bights put adequate 
qualifications upon natural rights to convert them into 
workable civil rights, and the sovereignty of the people 
received an intelligible democratic interpretation in a 
wide manhood suffrage, acting through a distinct con- 
stituent organ, and assuring to a numerical majority 
of the citizens the effective c.vprcssion of the sovereign 
will. 

In neither America nor France were the dogmas of 
these democratic constitutions fully realized in prac- 
tice. On the one side of the Atlantic Indians, negroes 
and lojmlists found little security for life, liberty 
or property ; on the other side even less was the lot 
of royalists, aristocrats and the minority tactions in 
general. This condition was in large measure due, 
of course, cspecia% in Europe, to the exigencies of 
flagrant war, during which philosophy, like law, is 
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necessarily in abeyance. There was, however, a de- 
fect in fundamental theoi^- that was manifest in the 
imperfect working of the new constitutions. The 
rights of man is prima fade a cosmopolitical dogma. 
Its application is to all men. To bring it into operation 
in any Umited group requires first a most explicit 
definition of the group. Tlie constitutions that be- 
stowed and withheld rights in the name of France, or 
the Nation, or the French People, or the French 
Republic, failed to fix with philosophical precision the 
concept that each of these terms designated. The 
indhidual was ruthlessly overridden in maintaining 
the rights of the nation or the people; but no clear 
coherent declaration appeared cataloguing these rights 
and defining in logical formula the entity that 
possessed them. WTiat was “France” or the “French 
Nation," from the point of tow' of nature and reason? 
Only the totah'ty of those indi\iduak, with their pos- 
sessions, who willed to unite under that designation. 
Such would have been the logical answer of the revolu- 
tionist philosophy. But the obvious deductions from 
this dogma’ were such as to repel the most fanatical 
devotee of theor]'. Hence the France that the repub- 
licans so effectively maintained against domestic and 
foreign foes was the France of heredity, of history and 
tradition. These w'ere, however, sorry principles to be 
employed by the devotees of nature and abstract rear 
son. Tradition and history were the capital supports 
for the claims of the Bourbons and the dmigris. When 

> It would bave oxcludod la Tenddo, for exampio, Irom the 
Republio. 
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the French Republic tamed from defence to aggression 
and began to annex territory on the Rhine and in Italy, 
all the specious paraphernalia of appeals to the op- 
pressed and of plebiscites did not disguise the fact that 
the policy and theories of Louis XIV and his predecessor 
were again determining European politics. Nor was 
the evidence of this fact obscured when Napoleon 
Bonaparte assumed the leadership and ^ematically 
put into the foreground the ideas and institutions of 
Cffisar and of Charlemagne.^ "When a hereditary 
empire, with a hereditary nobiliiy, was established in 
France, with dominion over all Western Europe, and 
these with the enthuaaslac approval of a majority of 
the French people, it was obvious that the political 
philosophy of 1789 and 1793 had lost its hold on 
governmental affairs, and that the principles of the 
reaction were beginning to gain the upper hand. 

Before examining these principles in detail, it is 
essential, however, to devote some attention to certain 
aq)ects of liberal thought that prevailed outside of 
France. At the end of the eighteenth century, while 
the typical philosophy of the century had run its course 
to desuetude in the practical politics of France, it was 
in Great Britain and Germany receiving a significant 


■ Sorel acutelrr disoeras file spirit of the old regime oontmu- 
ously operating from the b^dnning cA the levolution. Speakhig 
of the common boasts of the Prendh republicans that the spirit of 
other free peoples was manifest in themselves, he sar^; "On 
leur diolare successivement qn’Hs sont dee Anglais, des AmSrioains, 
des Bomaina, des Spartiates; ils demeurent le lendemain oe qu'ila 
dtaient la veille, des FranqaiB du dix-huitteme sibcle, at I’esprit 
de I’amcien gouvemement se retrouve josque dans les institutions 
destindes h I’anfiantir.” VEmope el la BivoMion francaiee, I, 223. 
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development in the speculations of certain powerful 
intellects. Jeremy Bentham, the chief of the English 
school, we shall leave for consideration in a later chap- 
ter.‘ The Germans, who were peculiarly expert in 
gimg logical perfection to the sj'stem that the French 
politicians were reducing to a nullity, must receive 
our attention here. 
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THE GEHMAN IDEALISTS 

1. Immamel Kant 

When the storm of revolution broke over Europe 
Kant was the ge nerally rec og nized leader of German 
philosophy . His Critique of the Pure Season, published 
in 1781, was in the most literal sense an epoch-making 
work. It produced at once a profound impression on the 
intellectual life of Gcnnany, and its influence, sustained 
and promoted by that of the other works that followed 
it, fixed the lines in which philosophy moved for a 
ccntuiy'. Yet Kant w as not, in the substance of his 
thought, an n mo vato r. His rOle w as rather that of 
tj^ie Jiarmon izcr and svstematizer~~of familiar bu t 
, oonflicting-docluncs. In metaphj-sics he med i atized 
between the dogmatis ts and intu itionists_on.the^e 
side, and the sceptics and empiricists on t he other, who 
in their reciprocal antagonism had brought pliilosophy 
to an impasse. Fundamentally Kant was with the 
intuitionists. Ultimate truth and reality were for 
him a s for them predicablc or~I3eas~~tha Werr in- 
de pendent Q L_sense-perccption and experience, Yet 
his anal 3 -sis of the intellectual faculties, especially of 
reason itself, gave a new and fruitful aspect to this 
ancient idealism. At the same time Kant took the 
130 . 
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doctrines of the empiricists into his system by a dualism 
that got as near to formal unit}' as any like E}'stem 
in histoi}-. His Critique oj the Pure Season was. fol- ■ 
lowed in 1788 by a Critique oj the Practical Reason.'^ 
As the first presented th e categori es and for mulas 
th rough which all phases of existence could be 
known in thought, the_second presented the cate- 
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miration for these two French writers ‘ was deep and 
unconcealed, and his incorporation of their ideas 
into his system was destined to promote greatly the 
influenM of liberajiM when theJK^tian._system^ got 
a firm hold on intellectual Germany. 

Kant's political philosophy was embodied chiefly 
in his Metaphysical First Principles of the Theory. .of 
Law, mitten in his old age and published in 1796.® 
A 3 'ear earlier some phases of his doctrine were pre- 
sented in liis brochure For Perpetual Peace? A brief 
gumm aiy of his l eading ideas w ill show how far from 
novel they were.® 

Men a re naturally free and equal. A state is th e 
product o f a contract through which individuals put 
their inalienable rights under the guarantee of the 
people (Foil:). The people only is the sovereign and 
the supreme law-mak^;'’'tlie'generid will is tlm ulti: 
mate source of law'— is itself law'. A constitution 
is an act of the general will through which a crowd 
.(Menge) becomes a people (Volk). Thereaxetiiree 
pow'crs in eveiy state — the sovereign legSative- 
(HcrrschcrgcwaU; ^uverainda^ the^execiitive and 

' Espooinlly Rousseau. Seo Paulsen, Immanuel Kant, trans- 
lation, p. 39. 

* Motaphysiseho AntangsgrOnde dor Reohtslohre. This con- 
Btitutos Part I of the iletaphysiKhe AnJangegrUnie der Sittenkhre, 
.of which Part II is Titgondlchre. The RGchtstoiuo, preceded by 
Kant's general Einleilung to the Sittcnlehre, has been translated 
by W. Hastie with the tiflo The Philosophy of Law (Edinburgh, 
1887). 

•Ztim ewigem Frieden,' 

‘A very systemntio presentation' of Kantian political theory 
In condensed form may be fonnd in Levkovifs, Die Slaatalehre avj 
Kantiseher Grundlage (Berner Studien zur Philosophic, Band XIV). 
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the judicial ; the ^arati on of the firat two in exerc ise , 
is indispe nsable to liberty. , The fo nns of state are'- 
three in number — autocrac y, aristo cracy ^d demo c- ' 
r^y ; the forms of governm ent are two, r epublican and 
despotic , according as there is or is not a separation '' 
of the legislative and the executive powers. Any^ 
form of government (fiegimmgsfom) that is not 
representative Kant declares to be out of rational 
consideration (fst erne Vnjom ) ; bu tjthe fu nction of 
represent ative may be ^yested in ting or nobility as 
we U as i n elected dep uties. 

This body of doctri ne is obviously an attempt ed '• 
blend of Eousseau and Mo ntesquieu. If such a ijj.ejiid 
were 'logicjJly possible, the subtle intellect of Kant 
might be expected to succeed in making it. But the ^ 
difficulties are t oo_great. Upon the dogma of sever- .. 
eign^ absolute and indefeasible, in the general will , 
of the community, not even Kant’s compelling logic > 
can base three forms of state. Th ere is no room — ' 
and Rousseau makes this clear ^ — for any such con - 
c ent as autocracy (monarchy), .or. aristocrac y, when 
t he general will . is sov ereig n. Ka nt soug^to evade ^ 
Rouss eau’s conclusion b y ra ^ to the~^ei aspect ^ 
of'p ffirosop hy. The sovereign conceived as the general • 
will was, he said, a concept of pure reason — anj 
.'-•a bstraction, a “Gedcmk ^ml”~' to gi ve it ob jeeSve, 
p ractice reality, it must be expressed in physical form,- 
as one, or few or many persons.^ ^ch an explanation, 
however, ^d ^ sustain .1^ ca^, in view of his 
repeated attribution of sovereignty to the people ex- 
‘ Sitjira, pp. 22 ef aeg. ’ RtMlebn, aeo. 61. 
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clusively, whatever the form of the chief of the state 
(Staatsoherhaupt)} 

Kant’s jnc onsistency here is doe not onl y to his 
.-" Tespect for M ontesquieu but also, probably, to the 
fact that h e was a n ag^^o^or in a r o yal university 
, o f the Idngdom of P russia, jt was h ard in the days of 
Frederick the Great and his successors (as indeed it 
' remained to the end of the monarchy) for a loyal 
subject of the Hohenzollems to tliink of a king a^ 

• mwely a chief execute.. Few plulosophers were able 
’ to^freT themselves from the'iae¥%h‘arscEielEingj''at 

Ipast, of sovereignly inhered in the monarch, no matter 
how peremptoril}' they preached the absolute supremacy 
o/.tiie people or the nation or the state., 

Kant’s weakne^. at this poin t leads him into rat her 
piti able confusion i n se veral places. He asserts most 
explicitly that t he Ig gi siative p o wer pertains sol ely to 
the people, yet finds room~for'8r ruler of the people 

• •{BehcrrscHcf 'dcs Volks) who is legislator, not admmis- 
trator, who has toward the proplc righte but no, duties,, 
and whose transgressions of the constitution are above 
any effective control.® Ag ainst t his legislative chi ef ^ 
xt_the,.state (das gesetzgebende Oberhaupt des Stoats) 
the re is n o right of resistance ; and .Kant. argues ^ 

' passionately against popul ar revolu tion. K a con- 
stitution *S~clcfecli^|]^an^s^^^rt_be_made_^Wly 
by tile sovereign^ itself, throu^ reform, not by the 

• Itechlshhrc, boo. 62 . 

• ’ In tho liedilsichre comparo sou. iO vith see. 49A. Hastie’s 
English version contains abundant evidence of bard labor by the 
translator in the effort to mobo the passages oonsistent. At some 
points rather daring liberties are taken with the original. 
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people, thr ough revo lution.’” The people (Volk) 
ought^Mf even. to inquire too closely about the origin 
of the supreme power (obcrstc Gewalt), no matter how 
it came into being. 

The i neonsistencn' and incoherenc e of such doctrine, 

.. which so severely test the patience of reader and trans- 
lator, s prang partly from the conservatism of age, , 
■'a nd partly from the philos opher’s natural antipathv e- 
toward _turbu lence an^ disorder. Kant^ 'peatot ' 
influence was not due, however, to these features of 
his S3’stem, but rather to the exa lted i deaifem of th e 
ps ^’chology and ethics on which his po litics .urpie^ 
atel y depende d. His jiogmas of the ca teg oric^ im O 
perative, the a^nomo us ^ and hgnaiut^" cis.anjni 
^litself, sustained a closely articulated system of 
principles that embodied the absolute truth at the basis 
of morals, law and politics.- A conclusion of the pure 
reason had for Kant the same unconditional validity 
that the “idea" had for Plato. The element of will, 
however, entered very largely into the German’s! 
conception and distinguished it from the Greek’s. 
Man appeared, abstractly considered, as rational will,l 
free and self-sufficing. Morality, law and politics 
were but various aspects of the logical process through 
which the coexistence of two or more free rational 
wills could be conceived. Th us a s upre me m axim 
of Kant’s practical morality w'as: "So act that thy 
wjll^canjejard, itself as dictating universal laws’’ ; 

’ . nuTTom Sosveran selbst dutch Reform, aber nicht yom 
VoUc, mithiii dutch Revolution.” RedibHekrt, see. 49A, end. 

’ Janet's analysis and criticism of Kant’s ethics is admitable. 
Hut. de la Science PcHtique, 11, 574 el aej. 
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that is, doonly_that wMch is consistent \rith the same 
action by every othw. And law in general {Recht) he 
said, consisted in “tiie po ssibili ty of har monizi ng a 
general and reciprocal TOnstrmt with the liberty of 
each.” The state, therefore, as pure idea, is con- 
ceivable only throng a formula in which the authoiily 
of the general will is consistent with the perfect free- 
dom of the mdividunl will. The formula is the social 
contract. Only through this is the jural state {Reekts- 
stoat) tliinkable. 

Kant thus came out where Rousseau did, but his 
route thither was far longer and not less thorny. 
Throughout his wanderings in the desert of meta- 
physical subtleties the pillar of cloud and fire that 
unfailingly guided him was the supreme worth and 
dignity of a rational being. Liberia', and equality, 
as the necessarj' attributes of such beings, gleam 
brightly tlwough the mm-ldest depths of Iris Siaaiskhre. 
And while ho assigned proper weiglit and significance 
to society and state and people, os collective entities, 
it was the reason-endowed indindual with the autqno- 
inous will that was_sali.ent.in his pMqsophy. ^e 
/^vhqie trend of Ka nt's-infln enc e, in political speculat ion 
at least, was indbjdunlist ic ; and one of the entert ain- 
ing epis odes in a field Uiat hardly ab o unds in amu se- 
inent was., the aston ishment of the arch-individualis t 
of_the nineteenth centurj'TSerbart Spencer, on dis- 
covering that one of his most laboriously worked-out 
dogmas had been anticipated by the (to him) unknown 
German philosopher.* 

1 Spenoor, Justice (1891), Appsndiz A. 
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2. Joharm Gottlieb Fichte 

Fichte, the brilliant but short-lived (1762-1814) 
successor to Kant in philosophical preeminence in 
Germany, presented the same idealizing method as 
his master. The world.of. thought and the world of 
sense were distinct realms, and the former was in last 
analj'sis reality. Fichte’s dialectic subtlety was, if 
possible, more refined than Kant’s, and his criticism 
and modification of the latter’s metaph 5 'Bics made 
a sensation in the learned circles of Germany.* In 
social and poKtical speculation Mchte’s ideas were 
veiy greatly influenced by the events of external 
Instpiy. "He was far less a doset philosopher than 
Kant, ahd his pen was very active in connection with 
the practical questions of the day. Because of the 
suspicion engendered by his views on religion and 
politics he was forced to leave his position at the 
Universit}' of Jena, in Saxony. Recdved into Prussian 
educational circles, he shared with his new people 
the disasters of the Napoleonic conquest, becom- 
ing eventually professor in the newly established 
University of Berlin. In the deep movement of nar 
tional feeling" that led to the overthrow of the French 
Fichte’s influence was important;’ his untimdy 
death came with the triumph of the cause he had 
promoted. 

The experiences of his personal career are readily 
traceable in their influence on his political theories. 
His earlier writings indude a justification of the French 
> Adamson, Fichte, pamm. ■ Ittfra, p. 14S. . 
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Revolution,’ in popular style, and a systematic treatise 
on political science,® containing his whole theory of 
state and government. In these works his doctrines 
are substantially those of Rousseau, rvith less deviation 
than Kant made. Fichte’s later works, however, 
show a notable shifting of interest. \\Tiile the in- 
dividual and his rights had been at first the central 
point of the theorj', the people (Foffc) and the nation 
now take that position. In Fichte’s Closed Commercial 
State ’ and in his last lectures on the Theory of the 
State * there is set forth an elaborate theory of state- 
socialism and of a national stale.® 

Fichte’s political science starts with the rational self- 
consciousness of the individual. He demonstrates that 
consciousness of self necessarily implies consciousness of 
other like beings and of a relation between the self and 
the others. Tliis relation is the basis of Jicchl—a word 
that muiit bo translated in this place rather “social regu- 
lation ’’ than “law.” It consists in the recognition by a 
free rational being that its freedom is limited by the idea 
{Begrijf) of the freedom of others. This idea of social 
regulation (jicchtshegriff) is not to be thought of, Fichte 
holds, ns a product of e.Npcticnce or education ; it is in- 
herent in the consciousness of everj' rational being.® 

> Beitrsoc :ur Bmehlisung der Vrltih da Pullikumt filer die 
/rnniSsisc/jc arrolu/ion (1703), in ITcrtc, Bund VI. 

* Grundlaae des iVoltirrrclb (1706). in Werke, Bund III. 

■ Der ffete/iloiscne Uandtks(aat (ISOO), in Werke, Band III. 

* Die Slaalelekre (1813), in ITcrit, Band IV. 

* For a dear and interesting account ot the currents in Fichte's 
philosophy as disclosed in these works see Blnntschli, Gcsehichle, 
414 el leq. 

* “Deduction des Bcgiiilcs rom Reohto” is the subjeot of the 
Erstes Hnuptstilok of his Gntndlage da Naturrechle. 
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Hamg deduced the s elation of beings considered 
as merely intelligences, he proves mth like formalism 
that material bodies are inentable appurtenances of 
such beings, mabng them persons, and complicating 
the problem of their reciprocal freedom. This problem, 
reached after the philosopher’s wide rambles in meta- 
physics, is the familiar one with which Eousseau opens 
his Confrot Social' though the striking metaphor 
of the Genevese is not suggested in the cold phrase 
of the German : "How is a community of free beings 
as such possible?” The answer is Rousseau's : through 
a social contract, effecting a union of wills and main- 
taining the autonomy of each. 

Fichte departs from the usual doctrine, however, 
in respdet to natural rights and the state of nature. 
There is no presocial state of nature, he holds, in which 
men possess natural rights. "The state (Slaat) itself 
is men’s natural condition {Nalurstani).’’ There is 
indeed no such thing as natural rights {Urrechte), in 
the plural. Only natural right (Urrccht), in the singular, 
is a rational concept; and this he defines as "the ab- 
solute right of the person to be in the world of sense 
only cause and never effect” — a conception which 
is identical, he explains, with that of an absolute wail.’ 

Fichte’s doctrine thus is, that personality necessarily 
implies the untranunelled activity of the rational will. 
Restriction of that activity is conceivable only as self- 
restriction. This is the dictum of pure thought. 

‘ Supra, p. 16. 

’ “. . . dis al)solut« Reoht der Person, in der Sinnenwelt nur 
Vmcht zu sein (saUeobtliin nie Bevirktes}.’' Werbe, III, 113-119. 
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The realization of this idea in the world of sense 
requires a formula of action through which, as he 
expresses it, a will is produced “in which private will 
and general will are S3Tithetically imited.” The terms 
of this sj’iithesizing process are those of Rousseau’s 
contract. But Fichte carries his analysis of the 
contract to a refinement that would have made Rous- 
seau stare and gasp. Tlirec distinct agreements are 
shown to be involved in the social pact. By a veiy 
bold and strildng generalization Fichte mcludes the 
whole sphere of indhddual freedom under the concept 
"property," which he defines as “rights of free action 
in the world of sense.’” The precise boundary to 
the property of each is fixed by a first contract of each 
with all. Each abandons his claim to what lies outside 
of a certain sphere, on condition that all abandon their 
claims to what lies within that sphere. This property 
contract (Eigcnthumsvcrlrag) is followed by the pro- 
tection contract {Schulzrcrlrag), by which each agrees 
to contribute his share of the force necessary to maintain 
the partitions established by the former agreement. 
Then comes a third pact bj' which each agrees with 
each to unite into a whole for the effective accomplish- 
ment of the ends involved in the prior contracts. This 
union contract (Vcrcinigungsvertrag) completes the social 
pact [SlaatshiiTgervcTlrag) and constitutes a sovereign. 
Fichte takes great pains to avoid the idea that the 
individual is merged entirely in the sovereign state. 

■ “ Rcohto auf froio IlaiidluDgon in dor Sinncnivelt." Werkc, III, 
195. Pot Looko's similnr idea eco Poltiicol Thcaria from Luther to 
Monletquieu, p. 340, note. 
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Rousseau^s dictum that each gives up himself and all 
his possessions; is vigorously repudiated.^ Protection 
of the rights that make up the individual is to Fichte 
the function of the state, and beyond what is given up 
as indispensable to the realization of this function the 
sphere of individuality remains intact. 

To determine with some precision what, on grounds 
of pure reason, is included in the scope of the state’s 
function, especially in the matter of trade (HaTidet}, 
is the purpose of Fichte’s Closed Commercial State. 
He rejects emphatically the idea that the end of the 
state is “to make men happy, rich, healthy, orthodox, 
virtuous and, God wiUing, saved eternally.” On the 
other hand he likewise denies what he had earlier 
asserted, or appeared to assert, that it is the function 
of the state “merely to preserve and protect each in 
his personal rights and his property.” His contention 
now is that individual property has no existence save 
through the state, and that the true formula for the 
function of the state is this : “To give to each for the 
first time his own, to install him for the first time in 
his property, and then first to protect him in it.” ® 

What is meant by giving to each his own is eluci- 
dated in a curious theory of economic organization. 
In any society, Fichte declares, the division of pro- 
ductive activities among various classes ^ farmers, 
artisans, merchants — rests upon contract of each class 
with every other class, and within each class, of each 

* Werke, III, 205. 

* The G^sciUossene Handthitaai is in Werke, Bd. Ill, pp. 389-513. 
For the paBsages above aee Buoh i, Cap. i. 
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individual with his fellows. The substance of these 
various contracts is that the parties refrain from 
encroaching on one another’s special field. As a result, 
the sphere of free activities is divided mong all the 
mdividuals, and the share that comes to each is his 
property, in the scientific sense of the term. These 
indiridual properties must for any particular occupation 
be precisely equal in value, as Fichte proves by elemen- 
tary mathematics. The total value of any occupation 
is, he sa 3 ’s, the sum of satisfactions {Annekmlichkeil 
des Lehcns) resulting from it. Dmde this sum by the 
number of individuals in that field, and the quotient 
is what belongs to each. The shares may be larger 
or smaller according to circumstances, but it is incon- 
ceivable that they ever under given circumstances 
differ from one another.’ 

By this reasoning Fichte establishes the meaning of 
his dogma that the state must pve to each his omi. 
It must secure to every individual that share of satis- 
factions which is his according to the principles above 
laid down. In the Closed Commercial State the 
philosopher deduces the industrial and commercial 
system through which alone, in the view of pure 
reason, this puiposc can be fulfilled. The slate must 
adjust in proper proportions the three chief classes 
of producers — (1) fanners, miners and the like, 
(2) artisans and (.3) merchants, limiting each to a fixed 
number of individuals ; must insure to each individual 
a proportionate share of all the raw and manufactured 
products of the country; must for this purpose fix 
■ Haniehttaal, I, i, 2. 
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and maintain the relative value and mon^ price of all 
these commodities; and finally, as absolutely indis- 
pensable to the foregoing ends, must render impossible 
direct trade between citizens and the foreign world.^ 
So far as commerce with other peoples may be 
deemed desirable, it must be carried on by the state 
itself. 

These are astonishing conclusions to be derived 
from the strongly individualistic premises of Fichte^s 
philosophy. He was turned in this unexpected di- 
rection not only by the idealizmg spirit that produced 
a like doctrine in Plato, but also by a consciousness of 
the economic influences that underlay the developing 
idea of a national state. Indeed, though he did not 
cease to insist that his Closed Commercial State was 
a concept of the pure reason {Vemunftstaat), he set 
forth veiy clearly the concrete conditions, historical 
and contemporaneous, that bore upon its objective 
realization. To be economically exclusive and self- 
sufficing, he argued, was of precisely the same signifi- 
cance politically as to be exclusive and independent in 
legislation and judicature. Christian Europe was 
ori^ally a political unit with a common government, 
a common law, and appropriately enough, general 
freedom of commerce. The modem states have arisen 
through the creation of separate governments and 
distinct systems of law; but the corresponding dif- 
ferentiation of commercial relations has not been 
reached. The idea that men shall freely trade with 
one another, regardless of their political allegiance, is 
1 Werie, III, 440, 
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a relic of an outgromi past* WHmt is suitable to the 
present, Fichte aipies, is an economic solidaritj- and 
exclusiveness among fellow-citizens no less perfect 
than the governmental exclusiveness already attained 
The geographic basis of such a state, Fichte found 
indicated by nature herself. “Certain parts of the 
earth’s surface, with their inhabitants, arc ewdently 
determined by nature to form political units.’’ " Set' 
off by seas, rivers or impassable mountains, and em- 
bracing diversities of soil adapted to produce all 
desirable varieties of goods, such a region should bo 
the situs of a self-sufficing community. This, Fichte 
declared, was the point of view from which to perceive 
the tnie meaning of the term “natural boundaries,” 
so common in modem politics. It means not, ns 
commonly used, the line best adapted to militarj' ends, 
but rather the line that marks the bounds of economic 
independence and self-sufficiency. Such boundaries 
a state must have — no more, no less. Shut up nithin 
them and rigidly excluding the poison of unregulated 
intercourse with citizens of other communities,® a 
])copIe will rc.alize the ends of a rational state (Fcr- 
inmfls(aat). Wars will cease. It has long been the 
privilege of i)hilosophcrs, says Fichte, to sigh over war. 

■ "Alio KinriohtiinF;cn wolclio ilon unmittolbaron Vorkelir einos 
Bilrccrs mit (loin BOrcor oinos andoron Stantos erlnubcn odor 
voraiiF.iotzon, bolracliton iin Gnindo Iwidc ids BurRor cine? SlnntF, 
und Find Voliorbloib'ol nnd KoFiiUntc oincr YcrtafiunR die lilnpil 
niifRohohon i»t. Find in iinForo Wolt nicht pn'Fondo Tlioilo oinor 
vcrKniiRoiion WoU." — Wrrkr, III, •l.iS-l. 

> //niidoijslenf. Buell HI, Cup. iii. 

' Foroinn trnvel must bo prohibited owept to hiulil.v qunliCed 
porFonn (dtr Gtlchrte «nd drr Mm KUnslIrr), duly uuthorized by 
the Rovcrumonl. — Handchstaal, Blich iii, Cup. ini. 
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End world-commerce, with the ambitions and rivalries 
engendered by it in the nations, and the most prolific 
source of war will disappear.^ Freed from the tale of 
distractions and woes from this source, the closed 
commercial state will give full scope to the capacity 
that it has for comfort and culture, and will surely 
guarantee to every individual citizen that which in 
the profoundest sense is his own. 

In his later years Fichte carried his socialistic 
doctrines equally far in another direction. He still 
insisted on the duty of the state to guarantee the 
citizen’s material existence, and he declared categor- 
ically that the government must insure to each the 
opportunity to work for a living, while insuring at the 
same time that each do his share of the work provided ; 
there must be neither pauper nor idler m the rational 
state.^ But a different aspect of life from the phyrieal 
engaged the philosopher’s interest. After Prussia 
was crushed and dismembered by Napoleon in 1806- 
1807 Fichte joined eagerly in the search for the explanar 
tion of so astounding a calamity. He found it in the 
lack of a clear political consciousness in the conquered. 
His famous “Addresses to the German People,”® 
set forth an exalted conception of the character and 
mission of the Germans, with eloquent appeals for 
political and educational institutions suited to the 
realization of this mission. Under the infiuence of his 
interest in Prussia’s revival his scientific conception 

* Hondrfssiairf, Buoh iii, Cap. iii. * Of. Werke, III, 214, 

* Jiedsn an die lieulscAe NaHtm, In W&rketBi. VIL See w^ra, 
ehap. viii. 

L 
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of the stale was transformed to correspond. Not 
the mere man, but the trahied man — the man of 
complete moral and intellectual culture — must be, 
Fichte now held, the center of political theoiy, and the 
development and protection of such individuals must 
be the real function of the slate. Fichte’s elaboration 
of this idea, with the conception of the government 
as primarily an educational institution, inns parallel 
m many plac&s with the lines of Plato’s Republic. 
From such places the uidividualism of Fichte’s early 
philosophy seems remote indeed. 

In respect to govenunent and constitution, as dis- 
tinct from state (SUtalsrcchi as distinct from Staatslchrc), 
Fichte’s doctrines were more consistent and coherent 
than Kant’s. Legislation (Gcselzgchimg) was to Fichte 
as to Ro«s.«cau a term denoting e.\-clusivcly the will 
of the so\'eieign people, 'flic executive function 
included the judicial, and must necessarily be ex- 
ercised by rcpre.sentalivcs, constituting the govern- 
ment {Hegivrung). The government might bo either 
monarchic or aristocratic, hcreditarj' or elective; it 
could never be democratic, that is, the people as a 
whole could not act as administration. To insure that 
the sovereign will of the people, .as embodied in the laws 
{Gesetze) forming the constitution, should not be 
overridden by the government, Fichte conceived an 
institution named the ephorale that he regarded 
as indispensable to a rational constitution {vcrminfi- 
xmd rechtmussige Siaatsverjassung)? Tlie right of final 
judgment upon the conduct of the government must 
• Wtrke, III, 100, m. 
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inhere necessarily in Ihc people as a whole. To 
assign fo any organ of the government the function 
of deciding whether the laws were heing properly 
administered, would be to make that organ supreme ; 
to assign to any organ even the function of deciding 
when ihe people should be called upon to c.\-press 
their opinion upon the situation, would have the same 
tendency to exalt the government over the sovereign. 
Hence the need for a body of ephors, wholly distinct 
from the government, and haring no other duty than 
that of sett ing in motion, at the time they judged proper, 
the macliineiy through which the will of the sovereign 
people as to the constitution and laws can be expressed. 

Such was Fichte’s contribution to the solution of 
the much 'debated problem, how to keep the govern- 
ment in accord with the constitution without permitting 
any branch of the government to shape the constitution 
at its will. That his ephors would not solve the 
problem is suggested by what we know of Sparta, 
whence the very name was derived. The Spartan 
ephors became practically the supreme power in the 
state.' Fichte himself in his later years lost confidence 
in his ephorate as a practical means of presening the 
constitution, and found nothing to suggest in its place 
but the purely ideal conception that the functions of 
government should be entrusted only to all-wise 
philosophere, whose pure and unerring intelligence 
would never deviate from the straight line. 

‘ Foliiieal Tkeoria, Ancient and Medieml, p. 10. Ephors had 
6evred in tho theory of Althusius, but vith a function only slightly 
resombling that assigned to them by Fichte. Pei. The. from Luther 
to Monteiquieu, p. 61. 
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One source of Kdite’s difficullira at this point was 
the same that made trouble for Kant — the inde- 
pendent position of the hereditary monarch. Wbere 
such an institution existed, if part in the constituent 
function were permitted to the government, the 
supreme law would tend to be at the mercy of the 
prince.. How real the logical need was for such an 
organ as Fichte’s cphors were intended to be, may be 
estimated b}' reflection upon the constitution-making 
influence actually exerted by two famous governmental 
bodies much less powerful a priori than a princely 
executive — the British Parliament and the Supreme 
Court of the United States. 

3. Wilhelm von HumhoMt 

Before Fichte worked out his sjmtem of extensive 
state acti-rnty, a noteworthy theory' in the diametrically 
opposite sense w’as formulated by the elder of the 
famous Humboldt brothers. His Ideas for an Attempt 
to determine the Limits of (he Activily of the State ' was 
WTitten and parts of it were published in 1792, when 
the author was but twenty-five years old. In his 
later career, as a power in the Prussian government, 
he lost confidence and interest in the product of his 
irresponsible youthful enthusiasm, and the complete 
essay did not see the light till 1851, long after his 
death.® Though thus repudiated in a way by its 
author, the little book has a real significance in the 

’ Idem eu einem Vereueh die Grdmen der WiThtamheil dee SiaaUl 
zu beetimmm. 

• Be© Ceuor's Einleilung to the Ideen (Breslau, 1851). 
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Jiision- of political tlieorj'. It embodies a very full 
and sj-stematic expression of ideas that were closely 
involved in the philosophy of the time when the 
essay was wriifen, and that were on the verge of 
widespread acceptance when it was finally published.* 

Humboldt assumes without discussion the Kantian 
™w as to the origin of the state in a contract between 
men for their respective benefit. What he emphasizes 
and reiterates is, that the political union thus created 
is merely a means — one among many — for the pro- 
motion and realization of human welfare. The state 
is not an end in itself. It must subserve the end of 
man ; and the end of man is, the highest and best- 
proportioned development of his powers to a whole.* 
What, then, can the state contribute to this develop- 
ment? Shall it take the indiM'dual m hand and 
guide him along carefully prescribed paths to his goal? 
Or shall it leave him to find his own path and make 
his own way? This latter, Humboldt answers, is 
the true principle; and his essay aims to establish 
it on the firmest rational grounds. 

The full development of humanity depends, so his 
argument runs, on the fullest possible development 
of the indi\ndual man. This in turn depends upon the 
unrestricted play of the powers and faculties peculiar 
to each (EigenthumlicKkeilen). Liberty, in this sense, 
is the condition of progress. No obstacle due to the 
forces of physical nature will fail to jield in time to 

’ It is an mterustine Goincidence that Herbert Spencer's earliest 
exposition of laiuofaire, the SoeM Slatiea, appeared in 1850. 

• Ideal, p. 9. 
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the art and enorgj' ol men acting freely either singly 
or in voluntaiy' cooperation. Only those obstacles 
to progress that arise out of the domineering pro- 
pensities of men require for their removal a power 
that can and will constrain the action of the individual. 
Such a power is the .slate. It is neccssaiy, ina-smuch 
as the collisions of individuals seeking unlimited self- 
cxprc-ssion would be fatal to the ends of all of them. 
At the same lime it is an evil, because it interferes 
with that freedom which is the condition of full develop- 
ment in each, llie problem then is, to determine how 
this ncecssarj- evil, the .state, is to be made most con- 
tributoiy, or more exactly, least detrimental to human 
advancement. 

Humlioldt’s .solution is that the action of the state 
sliall never extend to the po.sitivc promotion of the 
welfare of its citizens, but shall be confined to a nega- 
tive role, namely, that of providing for their security 
(Sicherheii). His demonstration of this doctrine, both 
in the alxstract and the concrete aspects, covere sub- 
stantially all that has ever been urged in support of 
it. Against intcn'cnlion by the stale for the positive 
promotion of individual welfare, he urges that it tends 
to produce a depressing uniformity among the citizens, 
to weaken their powers, to obstruct the proper reaction 
of the material environment upon their spirit and 
character, to divert their energj' from self-development 
and waste it on the prescription of rules for others, 
and in other ways to hinder that exercise of idiosjmerasy 
which is the key to progress. On one or another of 
these grounds Humboldt insists that the state must 
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refrain from concern in education, in religion, in the 
improvement of morals {Sitimverhesserung) — in short 
from all activity designed to influence the character 
of the people {Nation). Effects upon the popular 
spirit will flow indirectly from the legitimate operation 
of government; these should be all. 

The legitimate sphere of the state is solely the care 
for the security of the citizens. By security he means 
“certainty of lawful Hberty” {Gesetzmassige Freikeii), 
that is, certainty that the use of one’s powers and the 
enjoyment of one’s property will not be wrongfully 
{WiderrechtUch) obstmcted.^ The criterion of state 
intervention must be necessity, not expediency. 
Danger to security may come from without or from 
within a society, and the field of state action is accord- 
ingly twofold. War in defence of the community is 
one of its appropriate activities; and war, with all 
its objectionable incidents, Humboldt regards as a 
very salutary influence in the development of human 
character.* On the side of internal security the func- 
tions of the state are limited to those that fall into 
the four categories, police law {Polizeigesetze)j private 
law {Civilgesetze), the regulation of judicial procedure 
{Prozessordnung), and criminal law {Krimimlgesetze), 
together with the guardianship of helpless minors 
and the insane. The rule throughout all these classes 

^ Idem, p. 103. 

“'. . . istmirderKriegeinederheilsamstenErschemuiigeiiziir 
Bildung des Mensohei^schleohts und ungem seh' ich ihn nach 
und naoh immer melir vom Sohauplatz znriioktreten.” Ideen, p. 
48. But the state must not actively either encoure^ war or hindcfr 
it. — P. 52. 
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must be that the scope of governmental intervention 
is determined solely by what is necessaiy for the pro- 
tection of individuals in person and property. 

This conception of the state Humboldt presents 
frankly as an ideal — a product of pure reason, not 
known to experience and not likely to be realized.' 
It is an ideal of liberty ; and men in general tend to 
feel more interest in dominion (Ilcrrschaft). Tliestrong 
man builds up a far-reaching government out of the 
sheer exuberance of his powers; the weak man is 
proud to bo part of the mighty machine.' Until a 
society is ripe for liberty — until men show that their 
fetters chafe tliem, it is futile to press a free con- 
stitution upon them. A taste for liberty may be 
stimulated by the gradual extension of opportunities 
to enjoy it ; but the abrupt transformation of institu- 
tions does not appeal to Humboldt. Reform, not 
revolution, is his way of introducing higher ideas; 
and reform is to be not compulsorj', but voluntary 
— is to c.xprcss primarily the feelings and ideas of the 
people, not the will of the government. Tlie essay 
is pen'aded m‘th the author’s conuction that political 
authority not only ought to be, but in fact actually 
has been, of minor importance m the development 
of manldnd. The constitution of the state, he declares, 
is subsidiai^' to the social union {Nalionalrcrein),^ 
from whose manifold activities spring the greatest 
advantages of life. In the unobtrusive working of 

< Jicen, pp. 175-177. » Ibid., p. 182. 

"'DiaStaatsvorfassungunddorNationiilroroinsalltoii ... old 
mit oinandor vom'cchsclt wordon.” Idem, p. 176. 
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Eocini forces the spirit and power of a people are 
PN-pressed, and history* shows that all great political 
revolurions spring from antecedent changes in this 
spirit and this power.* Experience teaches the same 
lesson as pure reason, that the progress of mankind 
is not dependent upon far-reaching governmental 
actirity, 

Humboldt’s theory, taken as a whole, is a synthesis 
of many elements that preceding thinkers had wrought 
out separately. On grounds of theory similar to 
his Milton had excluded government from interference 
with the citizen’s ex^rression of opinion, Locke had 
excluded it from interference with the citizen's material 
property, Voltaire and a host of others had excluded 
it from interference with his reli^ous worship, the 
Physiocrats and economists had excluded it from 
interierence with his industrial and commercial life. 
All these were combined in Humboldt’s theory, and 
were based logicsdly upon the dogma of the dignity 
and worth of man as man — a dogma that had played 
a part in most of the early individualistic philosophy. 

It is to be noticed, however, that Humboldt, like 
his predecessors, while preadiing individualism, did 
not preach democracj'. He thought of government 
as something outside of the socially organized people, 
not conceivably part and parcel of it. Even while 
formally accepting the dogma of the social contract, 
he shows no consciousness that the dogma entails 
the possibility that state activity may mean self- 
activity, and restriction iqion government may be 
‘ /(feeu, pp. 178-9. 
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self-imposed restrictions upon the individual. Hum- 
boldt’s individualism was in part that of the intellectual 
aristocrat, resenting, like Milton, Voltaire and les 
philosophes, the autliority of lesser men who happened 
to possess political power, and in part that of the 
Prussian subject, unconsciously determined in his 
philosophy, like ICanl and Pichle, by the actualities 
of the rfigime of the Hohenzollcms.* 

4. Georg Wilhelm Friedrich Hegel 
Tlic climax of the. German i dealism in political 
p hilosop hy was reached in thc_ sacculation „of. Hegel., 
Tlic oxtraordinaiy* genius of this thinker ])roduced a 
sj’stqi^hat .sujpa.'sed in breadth and profundity those 
of even Kant and Fichte. Like those two predecessors, 
/Hegel developed his political principles as part of a 
I comprehensive sy.stcm of philosophy. There was that 
in his system, however, which gave it a strongly marked 
^dividualily and caused it to m'eld an influence in 
political science that long outlasted others. Tlie 
great distinguishing mark of the Hegelian syslem._was 
the evolutionary’- and hisfoncal spi rit that pen’aded 
jt. Tliis clement made it more acceptable to the 
nineteenth centuiy, during which the confidence of 
the preceding century in fixedness and rigidity passed 
steadily away. The philosophy of histor y, in which 
’ Humboldt irns mndo Prussian Minister of Culturo and Educa- 
tion in ISO!), and in this enpnoity conducted governmental nctintics 
that his theories condemned as deleterious. It is ono of tho oddi- 
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Hegel developed \rith g reat fqlness his ev olutionary 
doctrine, vras but an appendix, however, to a vast 
body of abstract speculation that was often repulsive 
in form and obscure in substance.' 

Hegel’s political tlieorj- proper was sj'stematically 
sot forth in his OvtUncs of the Philosop hy nf Rinht - ' 
His announced purpose in this work was, like that 
of Kant and Fichte, t o exhibit the state as thinkable 
— to develop the purely mt ellectual modes and ., 
processes t hrough which the idea of the st ate must 
take shape. vHis problem was avowedly that of Plato. 
For his starting uoint h e took the wall, as his German t 
predecessors, following Rousseau, had done. But the 
^rilkjs He gel conceived it, was not an attribute o r 
f aculty oFan indindual perso n.) Tliat will in this 
sense had been the basis of earlier sj’stems, was in his 
opinion their fatal weakness. In this Rousseau, 
Kant and Fichte all had gone astra}'. Fo r valid 

asp ect of pure abstract intcHige oce— or in the teim 
that almost defies rendering into English — of GersJ. 
< ^us conceived, will is eternal, universal, self-co n- 


> Doubtless those qualities are inoTitable in a litoraturo that 
deals Trith tho uttermost concepts of pure thought; the Hegelian 



to the thought that lies behind them. Thus, for e-tample, begins 
his explanntion of tho relation between family and civil society: 
“DieAlIgemeinheithathierzum Ansgnngspunkt die Selbststandig- 
beit del Besonderheit,imd die Sitttiehkeit seheint somit auf diesem 
Stondpunkt verloren, denn fur das Bewusstsein iat eigentlich die 
Ideutitiit der FamiUe das Ersto, GottUohe und PRichtgebietende." 

’GrundlinUn der Philomphie dee Rechts, oder ffalurree/it und 
Slaedsaisamehofl in Grvmdrint. lii Werie, Bond VIII, 



156 


POLITICAL THEORIES 


scious, self-determining.) Freedom, therefore, is of 
the essen ce of will. As Hegel lucidly phrased it: 
Tlie idea of the will, as a last abstraction, is the free 
will that mils the free will.* 

Haling posited free wiU thus as the absolute, Hegel 
develops his philosophy by presenting various stages 
of the process in which this absolute idea is realized. 
''^Realization,” however, does not mean to Hegel 
primarily presence to the senses or to experience. 
The reiterated postulate of lus sj’stem is: ."ttliat is 
rationnLis real; what is real is rational.^ Hence the 
idea of the free will is realized when it is manifested 
in some fonn of thought that is produced by right 
reason. Thus the "realization of freedom” is but 
the completion of an exercise in formal logic. Such 
at all events is the theoretical character of Hegel’s 
Rcchlsphilosophic. Starting from the conception of 
will as active, the philosopher deduces, by the methods 
and formulas of his peculiar logic, a series of concepts 
in which he discovers a progressive approximation to 
that of perfect freedom. Tlicsc concepts form the 
chapter and section heads of his system. Let us take 
them in his order.’ 

First comes law {RccM). Hus is the field in which 
the ideas of pereonality, property and contract are 
developed. All these are shown to be manifestations 
of the free will. A ludng creature is a person only 

> Phihiophie det Jlechit, Eiidaitung, sco. 27. 

••‘Was voraunrtie isl, das isl vrirklich; und was wirklioh ist, 
das ist vomimflip." — Wrrtf, VIII, Vorredo, p. 17. Cf. eea. 141, 
Zusatz : “ Nur das UnoDdlicho, dio Idea, ist Wirklioh." 

• Phihiophie dei Rechlt, ECO. 33. 
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SO far as it freely wills to be so. An object is property 
because it is detennined by the free will of a person. 
A human being or a people is property — slave — only 
because of lackmg the free will to be free.^ In this 
doctrine as to slavery, as wherever else Hegel’s practical 
views come into sight through the haze of his technical 
vocabulary and method, law and rights are Judged 
not by a fixed standard, but with reference to the 
various stages of culture and self-consciousness that - 
history reveals. 

The second phase in the realization of the free will 
is subjective mordity {MordMt). Here belong those 
aspects of self-determination in which the individual 
is affected by a c onsciousness of other like individuala . 
The conceptions of purpose {Vmatz), responsibility, 
motiv^ comcien^ are formulated and come to the 
front; but the full relation of the individual .to the 
universal wili is not displayed here. That is revealed 
in still another and fina l field, t hat of conventional 
or cu stomary moral ity { ^Micdceit ), or in other wonfe, 
social ethics.* The customs or habite (die 
of mankind expre^ the working of a universal cause.1 
At the same time they bear the impress of individual 
choice. These considerations underlie Hegel’s rather 
rapturous prodamaticms that the socially ethical 
j das Sitdich) satisfies the idea of realized free will . 

‘ Pkiloaophie des BecJittt aeo. 57. 

* Hegfil’a distinction between Moraliidt and SittlichksUmi hardly 
be indicated by any concise expressions in Ei^lisb. Bosanqtuet, 
whose ahiU in formulating what Hegel may have or ought to have 
meant is so vastly superior to Hegel's own ability to make (dear 
what ha really did mean, translates SUtUchkeit by " Social Ethics." 
Phiioaophical Theory of the Staki p. 261 et aeg. 



POUTICAL THEORIES 


As he expresses it in his own technical terms, “what 
law {Rccht) and abstract morality (Moralit&t) are 
not, custom (Side) is, namely, spirit (Geist)”; and 
's pirit is “unity of the individual and the u niv ersal. ” ^ 
Hence, since the reduction^! all concepts to terms of 
spirit is the end of philosoph)', according to Hegel, 
his goal is reached in social ethics. 

It is in the detailed e.\-position of this subject that 
the theor}' of the state is to be found. The institutions 
in which the socially-ethical is revealed are, according 
to Hcgol, three, the fahiil}', chdl society, and the^ate. 
His doctrine as to the family, when stripped of its 
Hegelian husks, is the conventional doctrine of his 
day. Ci\Tljocicty,- however, appears in a new light. 
It is made to include those relations of indhndual to 
indiiddual that turn upon the satisfaction of economic 
needs, the pro^cstion of property through the ad- 
^linistration of ju^icc (Rnhtspjlcgc) and the care of 
^ the general wcl^rc through agencies of p^ice and 
corporation (Polizci «nd Korporation). Admitting that 
tliis classification attributes to civil society much that 
has commonly been attributed to the state, Hegel 
stoutly defends liis own idea. liTiat appears to be 
the real Ijasis of his procedure is the zeal for artistic 
S3'mmet:^' in the .structure of his sj'stem. The adjust- 
ment of these introductory concepts is cleverly made 

« Phil, dcs Rcchts, boos. 151, 15G. 

’Hegel’s term is bergcrliehc Gcscllschafl, aad this Bosanquet 
renders "bourgeois society.” To mo this rendering seems mis- 
Icnding, because it suggests a connection that does not exist between 
Hegel’s dootrino and certain phases of ninoteonth^jentury revo- 
lutionary politics. 
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to furnish a neat and attractive setting for the cap- 
stone —the idea of the state {dcr Staal)} 

This final goal of his sj'stem evokes the utmost 
exuberance of Hegel’s peculiar diction. The state, 
he explains, is the real it y- of the s ocio:cthieal.idea — 
the socio-ethical spirit as the re\-ealed, self-perceived, 
substantLal vrill that thinks and knows itself and fulfils 
what it knows so far as it knows it. The state, further, 
is " perfected rationa liW.” “absolute, fixed end-in- 
itself ■’ ; for it is the unity of the univers rd will and the 
indindual vi ll— or what is the same thing— of objective 
and subjecth;:e-freedom ; and the unity of universality 
and particularity is perfected rationality {das an und 
Jut skh Vcmmfiigc). A s such ^e ^te is o f the e ternal 
and nece ssan^ essence o Ts^tigefn des Gdstes)? 

This exposition hardly requires the warning pven 
by Hegel, that he is dealing with the state not as a 
historical phenomenon, but as an intellectual concept 
(gedachtcT Begriff). His phrases should have in fact 
no meaning to one not an adept in the Hegelian logic. 
But the philosopher was an artist in abstractions, 
and contrived to involve his dialectic in an atmosphere 
of mystical exaltation that suggested the proximity 
of undiscovered truth. Many an ardent soul was 
‘ TIius, after a ratlier perfunctory and arid treatment of the 
corporation, he continues: “Der Zweek der Korporation ala be- 
sehrankter und endlicher bat seine Wohrbdt ... in dem an und 
filr sicb alleemeinen Zweeke und dessen absointer XVirkiicbkeit : 
die Bpbaro der bilrgerlichen Gesellscbaft gebt daher in den Staat 
fiber,” — Phil, ics Bechlt, sec. 256. Thus the corporation fulfils 
the useful function of famishing the philosopher with a smooth 
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satisfied to repeat the rhapsodical Hegelian dicta 
about the state in the conviction that they solved 
anew and finally the ultiiiiate problems of politics. 
The ineffable majesty predicated by the master of the 
state as idea, was inevitably transferred by the followers 
to the state as a concrete fact. In the heyday of 
Hegel’s popularity at Berlin (1818-1831) there was no 
lack of philosophasters to whom the Prussian monarchy 
was "perfected rationality,” or who saw the “eternal 
j and necessary essence of spirit” in the stodgy Hohrai- 
^oUem then on the throne. 

'..i-jiiThe idea of the state manifests itself, according to 
: Hegel, in three ways, namely, as constitution or mtema l 
' public law (Verfassung oder inneres Staatsrecht) as 
^ external public law , and a s world histor y. In eaoh^ij 
of these three channels he traces the progressive un- 
folding of freedom— the qmthesis of universal and 
individual will. Without following the devious path 
by which the philosopher reaches his condusions, we 
will notice some of the more concrete ideas on which 
he expresses himself coherently. 

The fundamental fact in a particular state is the 
political consciousness (fksivmmg) of a people {Volk). 
I'his consciousnesT determines the constitution. To 
think of a constitutio n as a cr eated thing {ein Gmachtes) 

— as having~an absolute beginning, is aU wrong: 
there may be changes made from time to time, but 
the constitution in some form is a fixed fact, inseparable 
from the idea of a state.‘ Only a crowd of individuals 

■ Hegd's expreBsion is rather etrong: “Die Verfassung ist das 
Bchleahthin an nnd fOr sich Seyende, das danim als das Gottliohe 
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can be thought of if a constitution is not presumed ; 
and an atgpiistic crowd is no concept of political science. 
Who should “make” the constitution, is therefore 
a senseless question. Not less futile is debate as to 
what form of constitution and government is best. 
A people inevitably has the constitution that expresses 
its spirit and cultui*e at the given time. No other 
could be better for that people at that time. Another 
system in another community, or in the same com- 
munity at another time, may more fully realize liberty ; 
but this is true not because the ^tem is better per sa, 
but because a higher stage of culture has been reached 
by the people. 

In what, now, according to Hegel, is the constitution 
manifest? In the differentiation and action of the 
various powers. “The state,” he says, “is organism, 
that is, development of the idea to its distinctions.” ' 
Ihe organism is the constitution, consisting of distinct 
powers so correlated as to sustain and strengthen 
the unity of the whole. Hegers logic, like Montes- 
quieu^s, discovers three of these powers, but the Ger- 
man's three are not the Frenchman’s. The three 
powers indispensable to the idea of state are, in Hegel’s 
analysis, the legislative, the administrative (J2e^‘e- 
rung8gewaU)j under which fahs^the Judicial, -and the 
monarchic {fUrstUche GewaK).- Of these, the first two 
do not differ substantially from the legislative and 
executive of earlier philosophers. The monarchic 

and behairende, and ala Cber der Spbare deasen, was gemaobt 
wird, zu betraohten ist.” — Phil, dea RechtSf seo. 273. 

* "Der Staat ist Organismus, das beisst, Entwiokelimg der Idee 
zu ihien Untersdhieden." — 7&td., see. 269, Zusatz. 
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power, however, is endowed by Hegel with the highest 
importance. It is the unifying force through which 
the other two powers are restrained from disrupting 
the state. It is the element through which the idea 
of a constitution is fully realized. The differentiation 
of legislative and executive expresses the principle of 
diversity that is essential to the idea constitution; 
the monarchic power contributes the principle of unity 
that makes the idea complete. Constitutional 
monarchy, thus conceived, fulfils for Hegel all the 
conditions of perfect rationality, and the development 
of the state into this form, he declares, is the typical 
achievement of the modem world.* In this form are 
comprehended and blended the three forms, monarchy, 
aristocracy and democracy, tliat satisfied the analysis 
of earlier and more primitive ages; for the prince 
represents the one, the administration the few, and the 
legislature the many. 

The monarchic power (fUrsUiche Gewali) is demon- 
strated at length by Hegel to furnish the only really 
philosophical principle of sovereignty. Granting that-i 
sovereignty in conception may properly be said to j 
be an attribute of the state as a whole, he contends I 
that sovereignly in reality and in action consists in I 
the final decisive indication of an individual will. If i 
the state be sovereign, yet an expression of the sovereign 
will must necessarily involve in last analysis ajieter- 
mjnatim_by_son ^ person. If sovereignty be sacre dly 

» “Die AusMdung des Staata zur constitutionellen Monarohie 
1st das Work der nouern Welt, in welcher die substantielle Idee die 
unendliche Form gewonnen hat.” — PkU. da Bechts, see. 273. 
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in the people {das Volk), nevertheleas the will of the 
people is in ever y concrete instance the decision o L 
some leader or som e_noipin.aLseryaiiii. The monai’chic 
principle is thus present and active in every state, and 
the fully developed political people will recognize this 
principle and give full expression to it in then con- 
stitutional system — wll pro\dde for its regulated 
and open, rather than irregular and secret, action.^ 
Sove r eignty, thus, is to be ascribed scient ificallv4;o 
the monarch . 

This demonstration that the prince is an essential 
feature in the philosophical conception of the state 
is followed by an equally elaborate demonstration 
that the legislative power {geseUgehende Gewdt) must 
be vested in an organ wherein prince, administration 
{Eegierung) and people {Volk) all shall have part. 
Hegel’s idea of a legislature is that of the diet {Landtag) 
long familiar in Germany, with modifications drawn 
from the British Parliament. He supports this idea 
with all the apparatus of his peculiar logic. Par- 
ticipation of prince an d administration in lawmaking 
is essential to the unity of the state and its Avill — 
which unity the vaunted sepai'ation of powers mus t 
c ertainly destr ^. The popular element in the legis- 
lature must appear in an assembly that shall represent 
the people as organic, not as atomistic. Clares 
{Stdnde)j pressing the economic and social int erests 

dividuals, fu rnisbJheJbask-oLrepiesentatiQji^ Hegel 
has no sympathy with the cuiTent notion that the 


* Phil, de$ Eechis, see. 279. 



' " . . . ist vidmehr der Fdl dass das Volk, insotem mt diesem 
Woite ein besonderer Thsil der Mitglieder eines Btaats bezeiobnet 
1st, den Theil ausdruokt der nieht weiss was er will.”— PM!, des 
Rechls, see. 301. 

•7Wi., sees. 330, 337. 

• Adepts In the Hegelian temiinologg probably see some snob 
thonghtasthisintbeorypaopbrase: "DerKrieg ... ist ... daa 
Moment woiin die Idealitat des Besonderen ibi Beoht erbalt nnd 
WirUiebkeit wird.” — Op. cit, see. 324. 
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— expresses a particular stage in the activity and 
revelation of the absolute idea. Each successive age 
in world history since civiliz ation began offers to view 
s ome people in whose spirit (7o?fcsgeis0 is reflected 
the world-spirit {Weltgeist) so fai* as that has been 
revealed. ' Hie process of revela tion and re alization 
of the idea, according to the prmciples of the Hegelia n 
d ialectic, is a fourfold process . It is not surprising, 
therefore, that Hegel’s sun^ey of general histoiy de- 
tects four great world-historic political systems (Reiche) 
in whose successive careere the idea of freedom has 
progressed to peifect realization. The se four system s 
are the Oriental, the Greek, the Roman and the Ge r- 
man. With benumbing legerdemain the pliilosopher 
makes the commonplace facts of familiar history fit 
themselves nicely at the word into the categories and 
relations of his logic, and shows us mankind through all 
the ages marching steadily but unconsciously along 
Hegelian lines toward the Germanic perfection of the 
nineteenth century. In the modem world freedom 
is revealed to be the universal principle of state life. 
“The Orient knew and to the present day knows 
only that One [i.e. the despot] is free ; the Gredc and 
Roman World, that Some are free; the German 
World knows that All are free.” ^ 

Such is Hegel’s generalization of the world-historical 
process. It displays the usual tendency of a philosophy 
of history — to represent the thinker's own time 
and place as the climax and summation of progress. 
But with whatever qualifications we judge the specu- 
1 Philosophy of HUlory, p. 104. 
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lation and conclusions of Hegel, it is impossible to 
deny that the scope and coherency of his system of 
political science and the boldness and vast sweep of 
his historical inductions* reveal a mind of titanic 
power. 

5. Infiuence of the German Idealists 

Of the historical and evolutionary spirit that pervaded 
Hegel’s politics there was little or no sign in the thought 
of Kant and Kchte. They represented the dogmatism 
of the French Revolution, while Hegel reflected a phase 
of the reaction that followed the downfall of Napoleon. 
There was thus great diversity among those whom I 
have classed together in this chapter. But there was 
also an essential likeness that justiSes the classificar 
tion — the conviction common to all that the vital 
truths of political science were to be reached rather 
tlirough the processes of pure thought than through 
investigation of e:q)erience. Absolute verity, compre- 
hensible to supreme intelligence, but transcending the 
sphere of the practical, was the goal common to these 
thinkers. 

Lilce all other idealists the German philosophers 
achieved in fact little more than to clothe certain 
institutions and aspirations of contemporary politics 
with the sanctifying garb of a mystic form and nomen- 
clature. To the substance of political doctrine their 
contributions were very slight. The strength and 
earnestness of their expositions and the confidence and 


‘ His Philosophy 0 / History cont^s a full and extraordinarily 
eloquent and inspiring expansion of the idea of world-history that 
is outlined in The Philosophy of Lavs, secs. 341-360. 



WILL AND CONTRACT 


167 


zeal inspired in their disciples produced, however, very 
dear results in the form and method of political philoso- 
phy, especially in Germany. Through the refined 
psychological analysis that charactei'ized the work of 
Kant, Fichte and Hegel the scope and classification of 
political ideas assumed gi’eat scientific precision. As 
to the further influence of these thinlcers, it may be 
summed up as follows. 

1. The idea of will, as the ultimate element in politics 
^d laWf was developed to its utmost limits . While 
Rousseau had exploited this idea with the clever manipu- 
lation of the amateui*, Kant and Fichte, with profes- 
sional exactness, set it in place as the comer-stone of 
a massive and symmetrical philosophy. Hegel also 
held to the will as the initial idea; but in his philoso- 
phical structure it was the capstone rather than the 
corner-stone, he building from the apex down, as was 
done, according to an ingenious hypothesis, by the con- 
structors of the Egyptian pyramids. 

2. Contract, as the formula throbgh which the in- 
dividual will created social and poKtical authority, 
received at the hands of Kant and Fichte the highest 
degree of philosophical finish. No more was possible 
than Fichte actually did to give full scope and logical 
precision to the theory of the social contract. Even 
in his own Hfe-time, however, as the spirit of the Revo- 
lution waned, the validity of this formula as a basis of 
political life began to appear less clear. Hegel dropped 
it entirely in h is ex planatio n of the state ; and in al l 
l ater political theory^ the social contract, while some- 
times deferred to with fnrTfifl.l_Tegppptj never re-. 
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cei ved the se rious recognition of any philosopher rank - 
ing intellectuallv with Fichte . 

3. Tlie decline of the contract theory was promoted 
by another influence emanating from the German ideal- 
ists. A^liatevcr the degree of respect manifested by 
them for the dignit}' and rights of man as an individual, 
all of them save Humboldt ascribed unmeasured majesty 
and excellence to the state. With Kant and Fichte 
this ascription originated in their sense of the import- 
ance of political oiganization to the individual, but took 
eventually a shape that lost connection with its origin 
and suggested a cult of state and even of monarch per 
se. 'iVith HcgcUhe glorification of th e state became a 
sort of Bac chic frenzy over intellectual uarturition . 
Having brought forth the idea of the slate, he set no 
limit to the adulation of his offspring ; It is the absolute 
spirit, consciously realizing itself in the world; its 
existence has no other exTjlanation than that God so 
wUs; it is God.* Wliere such doctrine held sway 
there was inevitably a tendency for the individual to 
wither and for attention to center about the institutions 
in wliich this divine existence was manifest. The 
attributes of political authority rather than the rights 
of man became the core of discussion. 

Finally, the doctrine of nationality as a fundamentaFl 
principle of political organization received considerable | 


■ " Dor Stoat ist dor Ociot, dor in dor Welt otolit und sicli in 
doroolbon mit Bowusstsoin icolisirt ... cs ist dor Gnue Gottes 
in dor Welt, doss dor Stoat ist; . . . Boi dor Idoo dos Stoats 
muss man nicht besondoro Stanton vor Augon hoben . . . man 
muss viclmchrdio Idoo,diesenirirldichcn Gott, fOr siob betraebten.” 
— Phil, dcs Rcchti, see. 258, Zusatz. 
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gtim ulus from both F i chte and Hegel. The partition 
of Poland, the sn-eeping obliteration of ancient juris- 
dictions by the Napoleonic conquests and the no less 
arbitrarj' readjustments by the Congress of Vienna, 
all aroused fierce controversj* as to the theoretical basis 
of the claim to independent political existence. Fichte 
set up, as Tve have seen, the ideal of a geographically 
isolated and economically self-sufficing community as 
objectively a nation. Heg el was less precise and 
s tressed poh'tical self-consciousness as the criterion of a 
peop le {Volk). At the same time he attributed great 
signi ficance to geographic and other physical condi- 
tions. quite in the spirit of Bodin and Montesquie u. 
md included the whole world in a s p len did, if not 
v:holl y cons-incing, generalization as to the nast. 
prese nt and fut ur e abo d es of the truly yorld-historic 
nation^’ 

It was of course an essential element in the doctrines 
of the philosophers that the criteria of nationality 
should be such as to assure to the Gennans of central 
Europe the qualities of a political people. The con- 
ceptions worked out in accordance with this require- 
ment played a great role in the demand for German 
national unity that figured so largely in the stirring 
history' of the mid-nineteenth centurj'. 

■ Philosophy of ttiOory, Introdaotion. Amerioa, he Bays, is " the 
land of the future, where, in the ages that lie before us, the burden 
of the World’s History shall reveal itself. . . ." — Pago 86. 
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CHAPTER V 

THEORIES OF CONSERVATISM AND REACTION 
1. General Character and Influence 
Between 1789 and 1812 the wave of revolutionary 
doctrine generated at the French capital swept destruc- 
tively over continental Europe, with little effective 
resistance till the boundaries of the Czar and the Sul- 
tan were reached. Adversaries of the subversive creed 
were mercilessly thrust aside by both the republican 
and the imperial realizations of the triumphant ideas. 
In the early years of the revolution the protests of 
conservatism were multitudinous and full-throated; 
but before the amazing transformations wrought by 
Jacobin and Napoleonic France they dwindled to a few 
faint and feeble voices from the obscure nooks and 
comers where the enemies and victims of the revolu- 
tion found uncertain safety, hi Great Britain alone 
anti-revolutionaiy doctrine was full in volume and un- 
restrained in expression. Edmund Burke’s vehement 
eloquence set the pace that the lesser thinkers strove 
to maintain. Inevitably, however, in the true manner 
of the British, their philosophy centered mainly on the 
practical problems of their own internal and interna- 
tional politics. Their concern was deeper in the effect 
of a powerful French state on world commerce and the 
171 
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balance of political Muence, than in the theoretical 
question as to the true basis and the proper organ of 
the power. The gigantic effort that destroyed Na- 
poleon was directed, not against the representative of 
the French people, but against the disturber of the peace 
and equilibrium of Europe. 

When, however, the gioat task had been accomplished 
and the question of readjustment was before the con- 
querors, speculation about what had happened became 
active, and the principles of the new order were wannly 
debated. Voices that had been silent or unnoticed 
during the past twenty years rang out clamorously in 
behalf of the institutions and the doctrines that had 
been overwhelmed by the revolution. The practical 
settlement of the questions at issue in the great wars 
was effected in the two treaties of Paifs, of 1814 and 1816 
respectively, and in the agreements reached at the 
Congress of Vienna (September, 1814, to June, 1815). 
Under these compacts the principles of popular sov- 
ereignty, constitutional government and nationality 
received short shiift ; but nevertheless it was impossible 
to avoid altogether the admission that something had 
happened. A restoration of territory and government 
to the precise conditions that prevailed twenty years 
earlier was, humanly speaking, impossible; in deter- 
mining how far the process could and should go in con- 
crete cases the debates sometimes turned, even in the 
innermost shrines of reaction, on considerations of 
popular desire and economic or other national interest. 
Most significant of the eAudence that some sense of 
progress was present at Vienna was the well-known 
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pro-^-ision in reference to the newly established German 
Confederation, that there diovdd be in every state be- 
longing to it a constitution based upon the Estates 
(landstacndische Veifassung). This species of con- 
stitution was not one that appealed to the liberals; 
indeed it was precisely what had been overthrown in 
France in 1789 ; but that any cpralification at all of the 
monarchic principle should be approved at Vienna, 
was very suggestive. 

The concession involved in this German provision 
had already been exceeded in fact by the act of the 
Bourbon Louis XVllI, whom the allied powers restored 
to the French throne. He so far recognized the trend 
of things as to proclaim a constitution (ChaTte conr 
stiiuiionelU)',^ guaranteeing civil and religious liberty, 
equality before the law and parliamaitary government. 
Here was indeed a written constitution — the goal of 
the revolutionists’ doctrine. But it was a constitution 
vith a difference. 'While in practice it might secure the 
substance of free government, in its theoretical basis it 
repudiated the whole dogma of the revolution. The 
Charte was the supreme law; its source, however, was 
the will of the Mng, not of the people or the nation ; 
and the authority of the king was derived, not from the 
people or the nation, but from God. "All authority 
in France,” the document said, "retides in the person of 
the king” ; out of contideration for the wish and wel- 
fare of his subjects, he has voluntarily granted the 
rights and governmental order establitiied by it. As it 
embodied nothing of popular sovereignty, so it embod- 
■ Hflie, ConslUvtiims de la Frame, 3me faso., p. 884 e( »ei. 
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ied nothing of natural rights. The liberties accorded 
by it had no special sanctity as inalienable or im- 
prescriptible ; they were granted by the king and had 
no guarantee other than his formal oath to maintain 
the Charle. 

This species of constitution, either the absolute 
concession by a monarch, or a compact between a 
monarch and the ancient estates of his realm, was put 
in operation in many of the lesser states of Europe in 
the 3 'care following the overthrow of Napoleon.* Both 
in content and in manner of establishment it expressed 
the moderate and conservative idea of political progress 
that was especially represented in the history of Eng- 
land. To those in whom the ends and methods of the 
French in 1789-93 were still ideals of eternal right, 
the granted charters lacked all validity and must as 
speedily as possible be made to give way to the mil of 
the people. At the other extreme the reactionary 
element of the restored aristocracy and clergy saw only 
an amiable weakness in the monarch’s willingness to 
grant privileges to lus subjects, and strove uith might 
and main to tlnrart everj' policy tliat led further away 
from the sacred q’stem of the mcicn v6gime. The 
particular concrete embodiment of this reactionary 
ideal was the Holy Alliance, created by the treaty of 
September, 1815, between the monarchs of Russia, 
Austria and Prusski. This unique convention an- 
nounced, among others, the following intentions of its 
signatories : to take as their sole guide in both internal 

> BotEoaud, Adaption and Amndmcnl of Consiiluliona, p. 28, d 
ecj. 
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and erfemal rektions of their go^'ermnents, the pre- 
cepts of justice, Christian charity and peace ; to treat 
one another as brothers, and to act toward their re- 
spective subjects as fathers of families ; to regard them- 
selves as delegated by Providence to govern three 
branches of one family, whose sole sovereign should thus 
confessedly be God. 

There was not much comfort for the revolutionists 
or even for moderate conservatives derivable from such 
a platform, thou^ the treaty taken as a whole was 
redolent of ^^^tue, benevolence and piety. To the ex- 
treme reactionaries, however, the relipous and mj's- 
tical tenor of the Holy Alliance made a strong appeal. 
The breaking up of society 1^ the rationalistic revolu- 
tion had confirmed in many minds of the harried and 
impoverished nobility and dergy the conviction that 
faith and the ancient church afforded the only security 
for mankind. Accordingly the political philosophy 
that came forth in large bulk after 1815 tended very 
strongly to theological and mj'stical lines. This quality 
was distinctive of Bonald, Maistre and lesser lights of 
their school. Their whole tendency was obscurantist, 
and their practical influence was to win some measure 
of intellectual support for the measures of Mettemich, 
who himself, while skilfully plying every means to re- 
press liberalism, was at heart no devotee, but a con- 
temptuous cynic. 

Of quite different a general tone, though at one on 
many particular points, was that species of anti-revo- 
lutionary doctrine whose unapproachable chief was 
Edmund Burke. The ramifications of Burke’s in- 
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fluence were very extensive. His diatribes against 
the revolution were fredy reproduced by translation and 
imitation all over the continent. BQs eloquence and 
fervor won attention where his reasoning fell short of 
the demands. But he was, as a whole, not in the class 
of reactionaries and obscurantists. He would never 
have advocated absolute monarchy; his ideal was the 
sort of constitutional rule that the conservatives after 
1815 actually established. 

2. Edmtmd Burke 

At the age of fifty-nine, after a long and arduous 
public career as a Whig in British politics, Burke was 
confronted in 1789 with the necessity of judging the 
revolutionarj' proceedings in France. Many of the 
Fi-enchmen, with many appro\dng Englishmen, be- 
lieved the principles and purposes of the National As- 
sembly at Paris to be identical with those of the Parliar 
ment at London that just one hundred years earlier 
effected the English revolution. The Whigs, there- 
fore, who boasted themselves the particular bearers of 
the doctrines and traditions of the "glorious revolution” 
of 1688, were naturally expected and disposed to sympa- 
thize with the new order in France. 'Burke, however, 
took alarm at both the principles and the procedure of 
the Frenchmen. Their dogmas, he saw, recalled rather 
the Levelers of 1649 than the IMiigs of 1688 ; and their 
sweeping demolition of ancient institutions, political, 
religious and economic, filled his conservative and 
aristocratic soul with horrid forebodings of democracy. 
England became full of unrest and notation in sym- 
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pathy vith French principles. Societies for the propa- 
gation of these ideas manifested much activity. The 
scorn and loathing Tvith which Burke regarded such 
presumptuous intermeddling of the common people 
uith the high things of politics spurred him to energetic 
action against them. In Parliament he pronounced 
an initial invective against the French proceedings,’ and 
then he put forth the famous essaj-s in which he dealt 
at large \rith the whole history and philosophy of the 
revolution as he saw it. The leading work was the 
Eefiections on the Revolution in France,^ published in 

1790, and the second in importance — perhaps the first 
from the standpoint of political philosophy — was An 
Appeal from the New to the Old Whigs, ^ published in 

1791. Neither of these works presents a body of sys- 
tematic political theory. Both consist in large part of 
^•iolent assaults upon what Burke assumed — often 
quite without accuracy — to be the policy and achieve- 
ments of the French revolutionary party. The splendid 
glow of his eloquence tends to dim the sequence of his 
reasoning, yet it is not so serious a task to reconstruct, 
from the fragments scattered through his essays, the 
philosophy that underlies his emotion. 

Burke’s hostility to the dominant principles of the 
revolution is directed against both their general char- 
acter and their specific content. As to their general 
character, he detests and spurns the method of precise 
mathe matical formulation of human rights and social 

> In the debate on the ormr estimates, Feb. 9, 1790. Worla 
(Boston, 1884), III, 213. 

* Worfc», in, 231- 


*lKd..lV,57. 



178 POLITICAL THEORIES 

arrangements. The rigor of exact logic has, he holds, 
no controlling place in the ultimate explanation of 
political life. That proudest achievement of IVench 
philosophy, the reduction of governmental science to the 
brief formulas of a written constitution, is to Burke_ 
supreme’ fdoliElme®._ "The Declaration of the'Eights of 
Man is “a sort of institute md digest of anarchy,” — 
“such a pedantic abuse of dementary principles as 
would have disgraced boys at school.”* Just in pro- 
portion as the dogmas of this code are metaphysically 
or logically true they are morally and politically false. 
For government, Burl^a^es, is a contrivance^to 
provide for the.ioanfs-of-jnen,.after -fte institution of 
society has superseded thdr abstract rights. The 
provision for their wants is a matter that requires a 
careful consideration of means, and the organization of 
such means is the constitution of a state ; but the matter 
of rights derivable from abstract reasoning about pre- 
social conditions no longer has importance.* Why 
discuss, he asks, a sick man’s abstract right to medicine ? 
Call in a physician, not a professor of metaphysics. 

This impatience with a philosophy that is too precise 
and. definite is abundantly illustrated by Burke's han- 
dling of the contract theoiy. In this he is most success- 
ful in avoiding the precision and self-consistency that 
offend him. Both concepts that we have seen desig- 
nated by the name contract theory figure in Burke’s 
works. He discourses on the agreement that con- 
stitutes civil society and also on that which expresses 
the relation between monarch and subjects. But in 
> Workt, HI, 221. > i&id, IH, 310 el leg. 
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neither case rrill Burke give such definiteness to the 
contract as to justify the conclusions diami from it by 
the revolutionists. The dangerous clarity with which 
Hobbes and Rousseau and their followers set forth the 
terms, the parties and the content of the social pact, 
hasjio charm for Burke. He takes up the habit of 
Bolingbroke and the other English essa}nsts, and around 
the vague outline of the contract as they present it 
he throws the multiplied incoherence of his dazzling 
rhetoric : 

Sodety is indeed a contract ... but the state ought not 
to be conridered as nothing better than a partnership agree- 
ment in a trade of pepper and coffee ... to be taken up for 
a little temporary interest and to be dissolved by the fancy 
of the parties.^. . . It i s.a partnersh ip m all sdence, a part- 
nership JnjJljrt, a pa rtnership in. every wifae and in all 
perfection. As the ends of su^ a partnership cannot be 
db^ined in many generations, it becomes a partnership 
not only between those who are living, but between those 
who are living, those who are dead and those who are to be 
bom. Each contract of each particular state is a clause in 
the great primssval contract of eternal society, linking the 
low^ With the higher natures, connecting the visible and 
inridble world, according to a feed compact sanctioned by 
the inviolable oath which holds all physical and all moral 
natures each in their appmnted place. . . .‘ 

Burke could feel perfectly confident, after penning 
this famous rhapsody, that no lo^o-chopper would 
ever use it to sustain a revolution. 

In his .Appeal pm (he Nm to the Old Whigs Burke 
was obliged to grapple at close quarteis with the doc- 
trines of the revolutionary party. A host of keen critics’ 

‘ R^eettom, in Worlu, m, 359. 

> Thomas Fame, in his Rightt <4 Mm, was one of the kesnest. 
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replied to the Reflections and ejdnrted from the author 
something more definite in both attack and defence. 
Burke took up the fundamental dogmas of the revolu- 
tionary school and opposed to them the bases of his 
own belief. That sovereignty resides constantly and 
inalienably in the people ; that the people may laudully 
change their government at will; that a majority 
counted by the head is the final and unquestionable 
organ of the people’s will; that the assignment of 
precisely equal weight to every individual’s judgment is 
a requirement of political justice; that no people has 
a constitution until some formal written document 
shall have been adopted try popular vote : — all these 
dogmas, which according to Burke are the substance 
of his adversaries’ pliilosophy, he rejects with the most 
positive energj'. In their place he maintains a ^^ew 
that is substaritially as follows ; 

Political society and government may have their 
origin in the consent and agreement of indmdual men. 
To that extent the will of the people is the source of 
authority and may be called sovereign. But be3'-ond 
that beginning, in the life and action of a state duly 
constituted, it is utterly WTong to regard the individual 
will as a predominant factor, or any number of such 
walls as the abode of paramount authority. The man 
bom in an established society is rmder obligation from 
his birth to respect the institutions of that society. 
To assert that he is free to disregard them at the behest 
of his own will, is to assert the principle of anarchy. 
Duty must be recognized as above will. Duties rest 
upon men irrespective of thrar formal consent. They 



DUTY BEFORE WILL 


ISl 


arise from conditions and relations m which volition 
and choice haTC no part. Without conceding this, 
soeiet)- is impossible. The relation of parent and child 
is not a voluntary one — certainly not on the part of 
the child, possibly not on that of the parent ; but the 
moral duties that arise out of the relation are essential 
to social development. So the political and social 
circumstances amid which a man is bom are not his 
choice; yet they impose duties upon him. 

[No] man or number of men have a right (except what 
necessit}', which is out of and above all rule, rather imposes 
than bestows) to free themselves from that primaiy engage- 
ment into which ever}' man bom into a community as much 
contracts by being bom into it as he contracts an obligation 
to certain parents by his having been derived from their 
bodies. The place of every man determines his duty.’ 

This keen and powerful attack upon the dogmas of 
popular sovereignty and the right of revolution Burke 
supplements by a not less vigorous handling of the 
claim that a numerical majority wields the authority 
that the people possesses. His argument, concisely put, 
is, that in establishing a state imanimity is indispen- 
sable, on the showing of the advocates of popular sove- 
reignty themselves, and after the state is established 
the people as a mass of independent units no longer 
exists, having been replaced by the organization and 
relationships created by the social union; neither 
before nor after the formation of government, therefore, 
is there any place for mere majorily rule. 

To the suggestion that the conduct of government by 


'iror*»,iv,i6r. 
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majority votes of the people may be prescribed by the 
very terms of the agreement by which a society is 
instituted, Burke’s reply is his doctrine that the state 
that follows nature is necessarily aristocratic. That 
a number of men, of various endowments, should be 
able to act as one body, presumes, Burke holds, some 
kind of leaderahip by the wiser and more expert. Only 
thus can there be hope of attaining the ends of the 
association. Tliis appears in the state of nature that 
precedes the organization of government. A natural 
aristocracy is to be seen in eveiy “large body rightly 
constituted.” In a nation it is seen in the class of 
those who by birth, wealth or intellect have a particu- 
lar fitness for public functions* — the men of light and 
leading. To submerge these in the great mass of lesser 
men and give them only the weight of their numbers, 
would be violence to the natural order of things and the 
enthronement of anarchy. 

As to the theory of a constitution, Burke has nothing 
positive to offer beyond the eqjosition and eulogy of 
the constitution of England. In this he sees social and 
political forces operating with the regularity, ease and 
effectiveness of nature herself. The organs of govern- 
ment — icing. Parliament and courts — have their 
authority from the law and custom of the land, which 
express the compact on which the constitution rests. 
The rights of the people have tlieir definition, and the 
interests of all classes their protection, in this law and 
custom. Life, liberty and property are secure, not 

' Burka's description of this doss is probably the most eompre- 
hensive and efieotive ever penned. Works, IV, 174^^5. 



THE BRITISH COKSTITDTION 


because any abstract phUosopliy requires it, but 
because it is embodied in the law. Political conven- 
ience, not logical formulas of right and justice, is the 
foundation of policy. Liberty and authority are both 
duly regulated. “The whole scheme of our mixed 
constitution is to prevent any one of its principles from 
being carried as far as, taken by itself and theoretically, 
it would go.” Check and balance are of the essence 
of the Ej’Stem. Each part, while serving its cmi par- 
ticular end, limits and controls the other parts. Hence, 
“in the British constitution there is a perpetual treaty 
and compromise going on, sometimes openly, sometimes 
with less obser\'ation.” * In this, as contrasted mth 
the insistence that any principle shall be applied in its 
abstract pertection, Burke finds the special merit and 
philosophical justification of a constitution. 

It is clear from the foregoing that Burke’s spirit is 
the spirit of the statesman rather than the closet phi- 
losopher. His thought centers about the state as a 
going concern rather than as a concept of pure thought. 
To reason from the ultimate thinkable in politics is 
to liim unreason. The experience of mankind and the 
institutions in which human nature has expressed it- 
self are the final source from which political principles 
, are to be derived. In holding to this idea Burke 
i places himself among those notable thinkers who malce 
1 up _&e historical school of political science. His eulogj' 
of Montesquieu illustrates the type of his philosophy, 
while confirmation is found in the indignant and reiter- 
ated attacks on Rousseau.* Yet Burke, while rejecting 
> Work!, IV, 207-8. * /WS., HI, 459 ; IV, 25 cl scg., 211. 
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metaphysical and a ■priori politics, did not escape 
certain presumptions not different from theirs. He was 
no mere cmphicist. li\^len he bade political philosophy 
cease to go further in its research than where actual 
institutions were revealed, and when he denounced the 
innovating spirit as fraught nith peril, he spoke in the 
name of a divine and a natural orfer that determined 
human affairs. God and Nature were both adduced as 
sponsora for his dictates of political wisdom. Behind 
the worldng of actual sj’stems Burke believed there 
was a moral purpose, fi.ved by a superior intelligence, 
and claiming, therefore, the reverent support of men. 
This mystic strain of thought is discernible in various 
places, but is not so conspicuous as to give a distinct 
character to his doctrines. In other representatives 
of anti-revolutionarj' theorj' this particular strain 
assumed great prominence and shaded off into utter 
obscurantism. 


3. The Marquis dc Bonald 
The Marquis de Bonald, a French nobleman whose 
life (1754-1840) spaimcd the revolutionarj' age in its 
utmost vicissitudes, philosophized in the form and 
method that to Burke were most abhorrent. Meta- 
physical and religious dogmas at the foundation and 
mathematical precision in deduction from them pro- 
duced a Q'stcm of political science as harmonious and 
symmetrical as that of Si6y6s or Condorcet, but of a 
content contradictmg theire at eveiy point, and sur- 
passing even Burke in justification of the anden regime. 
Bonald’s theorj' is set forth in his Essay on the Natural 
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Laws of (he Social Order and in his Primitive Legisla- 
tion, The Essay and the “Preliminaiy Discouise” 
of the Primitive Legislation ejddbit in forceful and in- 
formal style his antipathy to the dogmas of the revolu- 
tion — an antipathy less emotional and more purely 
intellectual than Burke^s. The Primitive Legislation 
presents Bonald's positive system in a series of formal 
and closely articulated propositions, beginning with 
“Beings and their Relations,” and running through 
“Haimony of State and Religion” into the details of 
administration and education. 

Ronald’s point of view is that of Catholic Christian 
philosophy. His reiterated indictment of the revolu- 
tionary theories is that they are not only unsocial, but 
atheistic — that they ignore the essential oneness of 
political and religious society. In last analysis human 
knowledge, Bonald holds, is concerned with phenomena 
under three categories — cause, means and effect. 
This triad of categories, which inevitably recalls the 
generalizations of Campanella and Vico,® is exemplified, 
according to Bonald, in the individual man by the will, 
the organs through which it acts, and the objects to 
which its action is directed ; in the family by father, 
mother, children ; in society, whether political or re- 
ligious, by a sovereign power, the agents through which 
it acts, and the subjects under it (pouvoir, minisire, 
sujets). This trilogistic motif runs all through Ronald’s 

^ Easai analytique sur les loisnaturelles de Vordre soctol, in CEuvrea, 
Tom. I; Ligislation primitive considirie .... par les seules lumihres 
de la ratson, in (Euvres, Tom. II, III, IV. See aleo his TA^one du 
]90ttvoir politique et religiew in Tom. V. 

* Political Theories from Luther to Montesquieu, pp. 150, 385, 38& 
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thinking and is exploited with much ingenuity. The 
Christian Trinity obviously enough illustrates it; 
and it is made the basis of a striking interpretation of 
world-history, wherein the Hebrew' culture is said to 
have revealed the great cause, pagan philosophy to 
have revealed and analyzed the effects, Cluistianity 
to have revealed the universal means — the mediation 
of Jesus Christ. 

Social philosophy proper Bonald begins with a defini- 
tion of soeiety. It is the association of like beings for 
the purpose of their reproduction and preservation.* 
The essence of such union is the inter-relationship of 
the three elements, j.c., of power and ministry for the 
welfare of the subjects.* Here is the brief formula 
that sums up the nature of famil}-, of church and of 
state — a sovereign power to will, a ministry to execute, 
and subjects to obey and profit by the combination. 
Such an arrangement c.\presses the universal and eternal 
rule of nature. Such was the beneficent S3’stem that 
prevailed throu^out Christendom till the sixteenth 
centui^'. Since that fatal Lutheran and Calvinistic 
epoch the natural order has been overthrown — in the 
state by popular so%'ercignty, in the church by Presby- 
terianism and in the family by divorce.’ 

To sustain his anti-rcvolutionar^' thesis it is necessary 
for Bonald to prove the rationality and utility of hered- 
itary absolute monarchy and of privileged nobility; 

> "La reunion dos Mres EomblaUcs pour la &n do lour reproduo- 
tion ot do lour consorvation.” (Eums, II, 133. 

’ “. . . Lo rapport du pouvoir et du ministre pour le bion ot 
Vovantago dos sujots." Ibid, 

» (Euvret, II, 141. 
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for these represent respectivelj- the "power” and the 
■‘mhiistrj’” of liis natural state. Monarchy ho arpes 
is in a sense ine^table. That is to say, the definite 
impulse of some one human nill is wLat in fact produces 
even' action. In popular government this is no less 
true than in monarcliic. Many may think and talk, 
but some one in last analysis gives the determhiing 
volition. The difference between a monarchic and a 
popular sovereip is merely this, that in one it is always 
certain, and in the other it is never certain, whose wdll 
is to prevail. Hence the greater stability of the monar- 
chic state ; and as stability is of the essence of order, 
and order is indispcn.sablc to the prcser\fation of men 
in society, monarchy is the natural system. Bonald’s 
complete argument goes far beyond what is here out- 
lined, and results in this comprehensive dogma : 

The public power must be one, maseulinc, property- 
owner (jynpriltaire), perpetual; for wllliout unity, mascu- 
linity, property, permanence, there is no real independence.* 

The agent or sen-ant (minislre) of the supreme power 
is the nobilitj' (fa noblesse). This institution Bonald 
upholds with reasoning equal to Burke’s, if not with 
equal eloquence. The nobility has its end not in 
adorning the society or in honoring indiwduals, but m 
serving the state. It is a function, a duty. It affords 
an opportunity by which a man who has proved his 
ability by success in serving his family may be e.\alted 
into the service of the state. Under popular govern- 
ments the only goal of success in private life is wealth. 
The man who enters the public service merely uses his 
> (Evvra, III, p. 81. 
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temporary authoiily as a means to increase his fortune. 
A permanent service in the hands of those whose abihty 
is assured by inheritance or personal achievement, is 
the only guarantee of an administration of public affairs 
that can conform to nature. 

For the dogma that nature’s rule is equality, Bonald’s 
scorn is extreme. The Declaration of Rights, he says, 
is merely a series of indefinite maxims "put at the head 
of a constitution as hr Vh-gil the false sliades and deceit- 
ful dreams are placed at the entrance to Hades.’’* 
Equality is incompatible with the first principle of 
order ; for “order among men is nothing but the art of 
causing some to go ahead of others so that all may 
reach the goal in time (4 temps).’’® And Bonald 
points out with grim satire that the Declaration of 
Riglits contains an assertion of the right of property, 
to satisfy those who by luck or diligence have reached 
their goal, and a contradictoiy assertion of equality, 
to satisfy those who arc yet to arrive. 

The purely theological basis of Bonald’s politics is 
to be seen in his doctrines as to sovereignty and law. 
The power of the monarch is not sovereign. Tlie funda- 
mental axiom of the social order is ; “Sovereignty is in 
God; . . . power is from God.’’ Hie law (la hi), 
therefore, is "the will of God and the rule of man for 
maintaining society.” ® Natural law and natural right 
have for Bonald no importance except so far as they 
express the will and puipose of God. Nature signifies 
only the ensemble, in a created thing, of end and means 
for its realization. At different stages in the develop- 

‘ CEutrrcj, II, 18G. »/Kd., H, 189. » /Kd., II, 205. 
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Eient of man, for example, different institutions are 
natural to him. In the domestic condition celibao)- is 
not natural; in the political condition it is natural.* 
There is thus no imuiriable criterion of natural law and 
right sai-e in the will of the Creator. This will, and 
hence the substance and foundation of all real le^ar 
tion through human power, Bonald thinks is to be 
found clearl}’ re\-ealed in the Bible, and maj' be dis- 
covered also in the immemorial traditions of society 
when they have not been corrupted or obscured by 
written codes. The unconsciously developed customs 
and morals (mmrs) of a people are its true fundamental 
law; and nothing is more futile than the effort to 
put this law into writing. To stereotj-pe the consti- 
tution is to destroy it. On the title^age of his Primitive 
Legislation Bonald places the sentence : “A people that 
has destroyed its customs in seeking to give itself 
written laws, has obliged itself to write everjlihing, 
including its customs.” This he considers a .perfect 
reduclio ad absurdxtm. In the order of God and of nature 
law, like custom, has no precise time and place of origin. 
“Bad laws have a beginning, but the good, emanatmg 
from God, are eternal as he. At whatever moment 
men put them in writing, they come from an earlier 
time, and like man himself, they existed before they 
were bom.” 

The point of view here miemplified was not peculiar 
to Bonald, but bdonged to the whole reactionary' school. 
It is found in Burke, who vents his scorn for “blurred 
shreds of parchment” where man has scribbled what 
> (Ewra, II, 243. 
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nature derides. Most perfect of all, however, was the 
dear and profound ailment directed against the theoiy 
of the written constitution by the most brilliant of the 
continental reactionaries, Joseph de Maistre. 

4. Joseph de Maisirc 

This distinguished representative of French litera- 
ture and philosophy became a Frenchman only by 
\Trtuc of the revolution which he so detested. A 
Savoyard nobleman, he shared in the disaster which 
ovenvhelmcd the court of Turin when the armies of the 
French Republic swept over Italj', and the exile that 
began thus in 1797 was prolonged to 1817 by his ap- 
pointment as ambassador to the Czar. The sojourn 
at the Russian court was responsible for his most famous 
work, the Soirics de Si. P&ersiourg, wherein all the 
varied phases of Iris intellectual interest are fully illus- 
trated. Before he w’cnt to Russia, however, he set 
forth the basic features of his political philosophy in 
his Considerations sur la France, published in 1797. 
The doctrines of this work that bore specifically on 
the nature of constitutions rverc daborated in a separate 
monograph, the Essay on the Source of Political Consti- 
tutions ' (1814). A very full and S 3 ’stcmatic e.xposition 
of his ecclesiastical philosophy was embodied in the 
volume of The Pope {Du Pape), wiilten when Napoleon 
hdd the pontiff in captivity, but published only in 
1817. 

It has been truly said that Maistre’s political theory 
is inseparable from his theology. He was thoroughly 

> Eetai aur le principe glnfraltur det antsliitilions politiqucs. 
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medisBval in this respect. As familiar with the secular 
and rationalistic thought and learning of the eighteenth 
century as Aquinas was with that of the thirteenth, 
Maistre, like St. Thomas, found an absolute limit to 
the dominion of that thought and learning in the dog- 
mas of the Chiistian faith, and the authority of the 
Roman Church. His conception of the papacy is 
not far from that of Hildebrand. The monarchy is 
indispensable to the existence of the church as it is to 
the existence of the state, and infallibility is the attribute 
of the Pope precisely as sovereignty is the attribute 
of the secular prince.^ The two terms designate, in- 
deed, but a single concept, regarded, however, from 
different points of view. It has been by no mere chance, 
Maistre insists, that the histoiy of the Christian era 
shows the monarchic piinciple dominant in both state 
and church. This is God's way, and it is the only way 
in which man's destiny on earth can be fulfilled. 

From such premises the conclusion, so far as concerns 
the theories of the revolutionary propaganda, can 
easily be drawn. The fundamental fault of these 
theories is, Maistre feels, an overweeiung confidence 
in the power of the human reason. Thera is a mystery 
in the state that mortal intelligence cannot penetrate ; 
and the pretence of politicians that they can create 
governments and constitutions is the emptiest of 
dreams. The power of man is exhausted m naming 
and modifying that which already exists. To hold 
that a state can be called into being by an act of the 
human will is like holding that a tree is “made" by 

1 Du Pape, liv. i, pas&im. 
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the man who plants and cultivates the seed. To hold 
that a body of written formulas is the actual constitu- 
tion, or that a mass of written statutes are the real laws 
of a people, is to ignore the eternal verities of political 
science. The indisputable truth of the matter, Maistre 
declares, is summed up in these dogmas : 

The roots of political constitutions east prior to all written 
law. 

A constitutional law is and can be only the development 
or sanction of a preexisting and nnmitten right. 

What is most essential, most intrinsically constitutional 
and truly fundamental, is never written, and indeed never 
could bo nithout dcslrojing the state (sans exposer VElat). 

The weakness and frailty of a constitution are in exact 
proportion to the number of constitutional provisions that 
are uritton.' 

ll\Tiat Maistre has chiefly in mind in the development 
of these dogmas is the futility of the human will and 
purpose in the supreme matters of politics. It is the 
vanity of vanities to expect liberty and rights to flow 
from the drafting of a constitution. No constitution 
results, he says, from deliberation. Men labor upon the 
circumstances with which they find themselves su> 
rounded and produce what they call, and seriously 
believe to be, constitutions and laws ; but the prac- 
tical operation of their sj'stem is likely to bring results 
quite different from what was expected. No nation 
can give itself liberty by the simple process of promul- 
gating a Declaration of Rights. That wliich is sought 
must exist in the soul of the people by the act of the 
Creator in order that it may be actually manifest in 
1 "Essai BUT le prinoipe EenCrateur,” In (Emret, p. 116. 
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the institutions of government. A free nation may 
write a free constitution, but a free constitution can 
never make a nation free. Self-consciousness in a 
people, as in an individual, obstructs rather than pro- 
motes the expression of the true character. ^^When a 
nation begins to reflect upon itself, its laws are already 
made.” 

Maistre does not depend wholly upon his abstract 
principles for support in this attack upon the theoiy 
of the written constitution. His wide knowledge of 
history and of contemporaiy politics enables him to 
sustain his thesis by some clever interpretations and 
comments. From antiquity he adopts the well-worn 
idea of the lawgiver, like Solon and Lycurgus, whose 
fortune in establishing successful institutions was due, 
Maistre holds, to the inspiration through which the 
superman was able to divine the true spirit of the 
people.^ It was always distinctive of such a lawgiver 
that he was of royal or aristocratic blood, that he re- 
frained from putting his system in written form, that 
he acted rather from impulse and instinct than from 
reason, and that his chief dependence in enforcing his 
authority was a certain moral force that constrained 
the wills of men. These characteristics, Maistre main- 
tains, all go to support his doctrine that no laws, in 
the scientific sense of the word, are the product of de- 
liberate human volition ; for those great sages to whom 

* LoTBque la Providence a d6aT6tS la formation plus lapide 
d’une constitution politique, il parait un hotume rev&tu d’une 
puissance indSfinissable : il parle et il se fait ob£ir ; mais ces hommes 
merveilleu:c n'appartiennent peut-6tre qu’au monde antique et 
A la jeunesse des nations.” Consid&ntionsj chap, vi, see. 8. 

0 
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the legislative function has been particularly ascribed 
for ages were really oracles of God, not to be judged by 
merely human standards. 

In modern conditions Maistre depends largely, of 
course, on the English constitution as the type of what 
goes on in fact in every nation. , As to America, which 
he knows will be cited against him, he will only say that 
it is not yet time to cite it.‘ It has indeed a written 
constitution, it has abjured monarchy, it has adopted 
many advanced democratic institutions ; but much of 
this he finds to be merely the expression of ideas and 
practices that have been fmniliar in the history and 
institutions of the people, and thus to be part of their 
true, but in no sense of a new, constitution. As to what 
is really novel in their system — what is the outcome of 
their deliberation and discussion, all that is the frailest 
of frailties, and foredooms the qrstem to weakness and 
decay.® 

Of all constitution-making, that is the most hope- 
lesdy inane, Maistre of course believes, which pretends 
to foimulate a fundamental law that will meet the 
requirements of every nation — that will erqrress the 

' This Tvas 'written probably in 1796. 

‘As an example of the over-confidenee of the Americans in 
their ability to determine their affairs by reSeotion and choice, 
Maistre refers to the project of a now taty to bo founded for the 
capital of the United States. The plans for this city, ho says, are 
circulating through Europe, but he is sceptical as to their realization. 
Very likely a city will be built, ho admits, but “nevertheless, there 
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universal principles of governmental organization and 
action . The jaunty assurance of Sieycs, Condorcet and 
the other revolutionaiy leaders on this point excites 
only contempt in Maistrc. To him a constitution pre- 
sumes a nation, and is in fact nothing but the solution 
of the following problem : 

Given the population, the customs (m®urs), the religion, 
the geographical situation, the political relations, the wealth, 
the good and bad qualities, of a certain nation, — to find the 
laws that are suited to it.' 

A more sane and rational statement of the problem 
than this could hardly be made. Yet, taken in connec- 
tion tvith the other doctrines of Maistre’s philosophy, 
it puts in a high light the dreary and hopeless character 
of his sj-stcm'from any but the obscurantist point of 
t-iew. For ho insists, as we have seen, that every 
effort of the human intelligence to find the laws suited 
to the nation’s needs must be futile — that to formulate, 
or even to become conscious of, the most essential of 
these laws is to destroy the state. 

6. Ludwig von Haller 

The principles and dogmas of the anti-revolutionary 
philosophy received a highly systematic formulation at 
the hands of a German-Swiss thinker, Ludwig von 
Haller, of Berne. Haller was driven into exile bj' the 
sweep of the revolution over his native city, but re- 
turned in 1806 to become professor of public law in the 
univeraity. His experiences had caused him to ponder 
very carefully the political problems of the day, and 
» ComiiMum, dinp. vi, end. 
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he returned from his exile satisfied that he had dis- 
covered the cause that was at bottom responsible for 
all the existing turmoil.^ This was the almost universal 
acceptance among civilized peoples of the idea that 
authority of man over man originated in voluntary 
bestowal by the subject indi^'idual. The deadly 
error of this doctrine was manifest, he held, particularly 
in the various forms of the social-contract theory, and 
he set himself to the task of making that theory forever- 
more untenable by rational beings. The outcome of 
this pious purpose was his work, in she substantial 
volumes, entitled : Restoration of Political Science, or 
Theory of the Naturally Social Stale opposed to the Chi- 
maera of the Artifkiatly Ciml Stale} Ei^teen years 
elapsed between the completion of the first volume 
(1816) and the appearance of the last (1834), and the 
trend of events during this interval was manifestly 
away from the conditions that he held to be ideal; 
yet he never wavered in his conviction that his political 
theory embodied ultimate truth and must in the long 
run be realized in practice. Indeed, it was the essence 
of his thought that however divergent in appearance 
institutions were from the principles of his system, the 
proper analysis must always reveal those principles 
determining the life and action of the institutions. 

As indicated by the title of his work, Haller believed 
that for two centuries political philosophy had been 

' Hia intelleotual processes in connection sritli this matter are 

' I of Mb work. 

der Theorie des natfir- 
ciinstlicli-blirgerliohen 
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Ti'liolly pen-eried by the doctrines, for which he held 
the Roman jurists largdy responsible, that men were 
by nature equal and that authority was an artificial 
concept or quality, originating in delegation by the 
subject. After a tigorous polemic against these 
doctrines and the philosophers who had upheld them,' 
he unfolds in a rigidly lopcal manner the piinciples of 
his ouTi sj’stem, tests them at every step b}' pure reason 
and history and often also by uniformities of usage in 
different languages (to which Haller, like Maistre and 
Bonald, attributes great importance), and expounds at 
great length the organization and action of the govern- 
ments that illustrate his ideas. 

His initial grievance against the contract school of 
thinking is its'assumption that it particularly expresses 
the sj’stem of nature. He is as eager to speak the voice 
of nature as are his adversaries, but her voice to him is 
far different. Hot equality but inequality among men 
is her rule as he sees it. All men have indeed the same 
rights, which are fixed by the divine and natural law of 
justice and love. The ancient formula — Live rightly, 
injure no one, give to each his own — is nature’s rule of 
conduct to every man, and insures to every' man alike 
the justice that inheres in the operation of these in- 
junctions. But in respect to the power to satisfy the 

' His attack on tho Eocialniantroct idea is verj comprehensive : 
whether considered ns on historical fact, or as a mere hypothesis, 
or as a purely philosophical idea, it is lalse, impossible and selt- 
contradietoiy. This broad platform of condemnation cnab’ 
Haller to mete out a goodly measure of contempt te tho preraili 
idealism of the Germans. Kant ho frequently refers to us t 
“sophist of Eenigsherg.” For on opinion of Haller by Hegel, i 
tho htter’e WerUt, VIII, p. 309 d scj. 
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needs of mundane life, and in respect to the land 
and intensity of these needs, nature's rule is endless 
diversity and inequality. Ihis fact, Haller holds, is 
the key to the whole system of serial relations. Here 
is the open but hitherto unnoticed secret of human 
authority. He who has the power and resources, of 
whatever kind, that enable him to be independent of 
every other in satisfying his own needs, and to con- 
tribute to the satisfaction of the needs of others, — he 
is the natural ruler, and those who depend on him are 
natural subjects. 

This principle explains not only the authority of 
government, but also every other species of authority 
exercised by man over his kind. It appears in the relar 
tion of the child to the adult, of the weakling to the 
strong man, of the stupid to the intelligent, of the poor 
man to the rich man, of pupils to their teacher, of the 
invalid to his physician, of the client to his lawyer, of 
the mass of men in any collective enterprise to the 
leader. Human society in general is but an infinite 
multitude of such relationships, in which the salient 
fact is control on the one ride and subjection on the 
other. Because these conditions are due immediately 
to the diverse and unequal circumstoces inherent in 
earthly existence, they must be regarded as natural in 
the strictest sense of the term. Thus Haller establishes 
his thesis that authorily needs no exercise of human voli- 
tion as its basis, and that no distinction can be made 
between the natural and the dvil or political state, so 
far as mastery and subjection are concerned. 

As to that species of authority which is called political, 



ORIGIN AND NATURE OP STATE 199 

it differs from other qmes, according to Haller, in 
degree only, and not at all in kind. He is verj' im- 
patient nith that doctrine by wliich a grand, dim, 
m3-5terious entity called the state is set apart from and 
above all other human institutions. Governmental 
authority is in truth, he holds, merely the name for an 
cnsmbk of superiorities that insures to its possessor a 
far-reaching independence and an abundance of means 
for aiding the less favored. An individual who, by 
reason of wealth, energy, sagadty, or other qualities, 
inherent or acquired, is able, without dependence on 
his fellows, to satisfy his own needs and theirs, will 
inevitably gather about him a group of less happily 
situated persons, and the association thus naturally 
formed is a political society. Or a group of equally 
powerful and equally indqiendent men, who have de- 
liberately united for the promotion of their common 
interests, will attract a group of less powerful and de- 
pendent individuals, and will exercise over them the 
sway of a government. Here is the whole story of the 
origin and nature of the state. And here is the whole 
basis of a classification of states. In the first of the 
tu'O cases described there appears the monarchy 
(Firstenihum), in the second, the republic {Repiiblik). 
No other forms are posable. 

Political authority, as thus explained, is at the 
farthest remove from the character ascribed to it by 
the revolutionary school of thou^t. It originates 
not in any conferences or discusrions involving masses 
of men, but partly by Hie operarion of natural forces 
directly, partly by individual agreements {Diensim- 
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irdge); it comes not from below, but from above; 
it arises not all at one time, but at various times by 
successive aggregation; and thus the holder of the 
authority has it not at all from the ruled, but from 
nature, and therefore through the grace of God. 
From the pomt of view of the subject, on the other side, 
it is clear that he gives up no h^berty and no right what- 
ever, but serves the superior either because naturally 
dependent on him, or voluntarily for the sake of food, 
protection, education, or other things that make life 
agreeable. Subject, like ruler, enjoys his just and law- 
ful (Rechimassige) hberty after, as well as before, the 
establishment of the political bond. There is nothing 
of unrighteous coercion in either the entrance into the 
bond, the continuance in it or the termination of it. 
All merely illustrate the great principle of nature, that 
where power and need meet, a relation of mastery and 
subjection isinevutable,* and inures to the advantage 
of all concerned. No deliberate volition of man is 
necessary to this result. The more powerful rules 
even if he does not will it or seek it ; * the needy is sub- 
ject even if no one desires service from him and every 
one wishes him to be free. 

The state, thus, is not different in character from the 
countless other relationships that malre up the sub- 

“‘ . . . dass do. wo Moolit und BedOrfiuss zusammeatraffeu eia 
YerbaltEiiss entsterit, kratt velchem der erstoren die Herracl 
dem lotzteren die Abhilne^keit Oder Dienstberkeit zu Tbeil vi 
dass aber desswegen niobt minder der Gereehtigkeit ganz gen 
und zu beiderseitige Vortheil abgcsohlassen ist.” RutauTolim, I, ! 

‘ Thus the man of genius in art, literature or smence will 1 
foUowera, Hallar observes, and his auihoritr will be respected, e 
though he knows nothing of it. 
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stance of human societj'. It differs from them only in 
the degree of power and independence concerned. The 
ancient distinction between natural and ci^nl or political 
sociefy is baseless. For what is called civil society is 
but the hipest grade of natural society. Nor is any 
distinction possible between the state and other asso- 
ciations on the basis of the end or purpose [Zvxck) 
involved. Justice, human ri^ts, general welfare, 
culture, etc., that are ascribed by various thinkers to 
the state as its peculiar end, are in fact, Haller holds, 
the ends of many other forms of association as well. 
The truth is, he says, that states as such have no 
common end, but differ from one another as do other 
kinds of association. Ihe indiriduals who constitute 
the state' have certain aims that are common to all of 
them — subsistence, protection, ete., — but these are 
not the aims of the state. It is a state by virtue of the 
power that makes its sovereign above such aims. Con- 
cisely defined, Uie state is a complete and perfected 
social union, existing for itself and through itself alone.' 

As to the independence that makes a man or group of 
men the nucleus of such an association and the sovei^ 
eign, it is nothing of an innate or indefeasible right. 
It is merely a gift of fortune {Glikhsgui), and the highest 
of such ^ts. It may be acquired by one’s own 
strength and exertion, by contract or gift from other 
possessors, by happy chance (zit/dKiges Glick), or, as 
is most usual, by a combination of all three of these 
methods. It may be lost ly any of the chances that 
history makes so familiar; for what, Haller asks, is 
> Cf. RatawraUon, 1, 463. 
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political history but the narrative of the acts and 
conditions through which individuals and corporations 
have acquired, maintained and lost again their complete 
independence? The important consideration is that 
the possession of political sovereignty by any particular 
person at any particular time is a matter of fact, and 
not of right in any moral sense. 

As to the manner of using this supreme power, there 
is plenty of room for the discussion of right. Since 
the sovereign is such merely by reason of his power and 
independence, his conduct of the administration is 
merely the management of his own affairs, and cannot 
be legally {Rcchllich) called in question by any one. 
But like cvciy indiradual the sovereign is morally 
bound so to manage his affairs as not to injure, but 
positively to promote, the rights of others. More 
specifically, his function is to satisfy the needs of his 
subjects, and not to increase those needs in number or 
intensity. l^Tiere such increase appears, there is 
tyranny. The sum of the whole matter is that the 
sovereign is bound only by the moral law, which Haller 
identifies with the law of nature and of God. Under 
this law political society cjusts for the amicable ex- 
change of reciprocal benefits, and this end limits, in a 
moral sense, the authority of the ruler.' Haller’s 
exposition of this doctrine offers nothing essentially 
different from what was commonplace in political 
philosophy for two thousand years before him. 

Between the two possible kinds of state, monarchy 
and republic, there is no basis, in Haller’s theory, for 
> Ralawralion, I, 614. 
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a preference a pn'on. Each is a natural product of 
particular circumstances. Hrstor}' assures him that 
monarchy has been more common, more efficient and 
more durable, but he bases no absolute judgment as 
to abstract merit on this. Three species of monarchy 
are discoverable, he holds, in both experience and logic : 
the patrimonial {Erh-wid Gnmdhcrrlichc), the military, 
and the spiritual {Gcistliche). The first is based on 
the possession of a great landed domain, the second on 
successful militaiy' leadership and conquest, the third 
on the promulgation and establishment of an intellec- 
tual, a moral, or particularly a religious dogma or creed. 
Usually a monarchy founded on the second or third 
principle drifts sooner or later into the first class. 

Haller’s long and systematic analj-sis of the organiza- 
tion, action, and principles of perpetuation {Mak- 
Tobioiic, he terms the discussion of these principles) 
characteristic of each of these species, is a mass of corol- 
laries derived veiy logically from the theorj' already 
described. All the acts and policies of the prince ore 
to be judged like the acts and policies of any other 
indirddual in canying on his private affairs. Tlius, 
making war is but the exercise of the natural right of 
self-defense, and the troops of the prince arc merely 
his hired or voluntary asastants. Compulsoiy service 
in the prince’s array is wholly without warrant, ac- 
cording to Halier, and the practice of conscription is 
denounced as one of the most deplorable results of the 
revolutionary philosophy.^ Again, the prince is the 
supreme law-maker,butl^ no means the sole law-maker. 

> Batauniim, II, 81 c( tej. 
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He is a law-maker only as eveiy man is a law-maker. 
Porlaw, Haller argues, is but a binding expression of will, 
and whatever is just is binding ; therefore, since every 
man may express his will, every such expression that 
is just is law." The prince’s law differs from the private 
man’s only in the extent of the power that insures the en- 
forcement. Likewise the judicial pow'er {Gerichtsbarkeit) 
belongs to the prince only as it belongs to every man. It 
is but a phase of the natural duty to help another in the 
maintenance of his right. Finally, the revenue of a 
prince must on principle and as a rule be derived from 
Ills own property. Taxes may be imposed on serfs or 
on those vanquished in a just war; but the prince has 
no right a priori to take the property of his free sub- 
jects, and if circumstances make it imperative, for the 
good of both prince and subjects, that they should help 
him financially, it must be done through free grant by 
the subjects.** 

A republic, in Haller’s theotj', differs from a mon- 
archy only in that the pow'er and independence consti- 
tuting sovereignty are possessed by a corporate group 
rather than by an indi\adual.® The republic is not pre- 
eminently or distinctively a product of nature. Men 
have no innate tendency to this species of corporation. 
In flat rejection of Burke’s scornful dogma^ that the 
state is not to be likened to a commercial or other utili- 

> For the theory of law and legishition boo Ralavration, 11, cap. 32. 

• Ibii., II, 317 el .cj. 

• “Von don RopubUhen odor don froionCommumtaton,"is the titlo 
o! HaUor's Zwoitor Thml, oonstitntine the sixth volume o{ the 
Bestaurttlion. 

• Supra, p. 179. 
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tarian association, Haller holds that there is no essential 
difference betr\-een them. WTicn a number of men, 
substantially equal in power and therefore naturally 
independent of one another, unite for the promotion of 
some common interrat, and by rirtue of their union and 
strength become independent of evciy other society or 
individual, there is a republic. The specific end for 
which the society is formed may be of any description, 
and is by no means, as some pseudo-philosophy pre- 
tends, necessarily the maintenance of Justice. As a 
matter of e.\perience the ends most usually sought by 
the members of a commonwealth are security against 
external foes, better food supplies, extension of com- 
merce, increase of property, and the promotion of 
religion, teience or art. These ends are of course the 
basis of numberless corporations that have not the 
character of a commonwealth. All that distinguishes 
the latter is the possession of power and resources 
enough to make it wholly independent. 

We need not follow into details Haller’s discussion 
of the republic. It is everywhere saturated with the 
mediaevalism that characterizes his treatment of the 
monarchy. But despite the backward look of his 
system, that makes it so much more a justification of 
the past than a forecast of the future, some of the most 
characteristic features of his thought have been very 
conspicuous in later political and social science. Thus 
the emphasis laid by him on the mechanical, as con- 
trasted with the volitional, influences underljong polit- 
ical institutions suggests the later fashion of interpret- 
ing all state life in terms of. economic analysis. His 
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refusal to see any distinction in kind between the state 
and other forms of association places him in line with 
certain phases of sociological theoiy. His uncom- 
promising hostility to the idealism that enveloped the 
concepts of politics in a metaphysical mist illustrates 
a tiT^e of thought that was to find noteworthy expression 
in the doctrines of Comte and of the English Utilitarians. 

In loa^’ing Haller it is not uninterestmg to reflect 
that while he doubtless established his chief scientific 
thesis, namclj', that political authority is natural rather 
than artificial, ho at the same lime furnished the revo- 
lutionists nnth a justification of their proceedings on 
his omi principles. For it is veiy' easy now to see — 
what was less obnous in Haller’s day — that the net 
result of the transformations in Europe was the assump- 
tion by certain social classes of the authority that 
was naturally theirs by \irlue of their superiority in 
moral, intellectual and economic power. 
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THE ENGLISH DTtLITAniAKS 

1. Progress of Social and Political Reform 
The ideas that underlay the American and French 
revolutions at no time lacked sjunpathy and support in 
England. Opposition to every tendency toward in- 
crease of power in the monarch was the traditional 
policy of the aristocratic leaders who dominated Parlia- 
ment, especially in the Whig part)'. 'Outside of the 
aristocratic circle, however, an insistent o pinion , de- 
v eloped ih the last quarter of the eighteenth century 
th at was adverse not onl y to royal power but also to 
t he power of Parliament its# A succession of agita- 
tors— John Wilkes, Home Tooke and others — and 
a group of pamphleteers who were less conspicuous but 
not 'less thoughtful — Cartwright, Priestley, Price — 
voiced a feeling in the English middle class that the 
House of Commons was neither in its source nor in its 
action a representative of popular liberty. Before the 
outbreak of the French revolution this sentiment gained 
sufficient influence in the parties themselves to lead 
to a formal project for parliamentary reform. The 
project failed, and when the proceedings in France took 
on their extreme form it became impossible to make 
further progress in England in the desired direction. 

Under the i nfluence of the republican mo vement in' 
France, however, an advanced radicalism gained many| 
207 
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adherents across the channel in Great Britain. 
Thomas Paine and Wi lliam Godw in were perhaps the 
most significant exponents of the radical dogmas. 
Of Paine’s ideas we have already taken notice.* God- 
win’s a ttack on^the wholc^ doctrine of p rivate property 
a nd political or ganization made less impression on his 
contemporaries than on the succeeding generations 
in which socialism and anarchism took form.“ Yet 
his views, as well as Paine’s, found many supporters in 
the non-political classes of England ; and the demands 
I among these classes for natural rights and a worldng 
[popular sovereignty had to be repressed with such 
severity as to leave the radical movement practically 
paralyzed until the wars of the Napoleonic era were 
ended. 

During this intcival, however, the social transforma- 1 
tions that were effected by the revolution in industrial! 
method and organization brought a powerful support' 
to the doctrines that had been in abeyance. Tlic trades - * 
unio n moveme nt and a variety of demands for a wider 
realm of free acthity among the lower classes of society 
became, after 1520, a manifest source of serious danger 
to the existing government. The indust rial_elassps 
beg an to msist >yith dangerous ^^go^ on the reform of 
Parliament that_woiild .give them some share .oLthe 
power exercised by it. Demands for a readjustment 
of the electoral districts were accompanied by demands 
of a farther-reaching kind for great e xtension of th e 
suifrage, for the se cret ballo t and for an i mmed iate 
responsibility of n^bers of^ Parliament to t heir 
■ 5upra, p. 110. > Infra, obnp. ix. 
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co nstituent s. Some measure of concession to these 
demands was involved in the great reform bill of 1832. 
This bill waSj however, a distinctively TSTiig measure 
and, therefore, lacked th e quality o f thor oughn ess and 
log ical principle that_ 3 vas so antipathet ic to lyb' e 
poli^ji genera l. 

In the turmoil of agitation during the decade pre- 
ceding the achievement of the reform but a single group 
of the agitators displayed a coherent and systematic 
body of principle. This was the group that clustered 
about Jeremy Bentham and recognized in his dogmas 
the core of a sound political sj'stem. Almost all the 
radicals who made the reform movement famous ac- 
knowledged some d^e of relationsliip to Bentham’s 
philosophy. Homilly and Brougham and Jolm Cam 
Hobhouse and Sir Francis Burdett and William Cob- 
bett all drew inspiration from that source. Their 
activity, however, was chiefly by way of partisan polit- 
ical propaganda and not through appeal to the reflec- 
. tive sense. Their support came from the unthinking 
classes verj" largely. The smaller group of men devotedi 
themselves to a concerted effort for a coherent phil- 
osophical system that should supply the unassailable 
foundation for the practical measures proposed. Thisl 
little group gave to political science the only distinc- , 
tive contribution that was furnished by British thought ^ 
until after the middle of the nineteenth century. 
Benthamite utilitarianism and individualism made for 
itself a place in English t hought and in world philosophy 
of an importance that was out of all relation to the small 
number of thinkers who sustained it. 
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Bentham lived to see the substantial triumph of the 
movement for paa-liamentaiy reform. He died in the 
year of the success of the measm'C. Long before this 
he had seen the realization of many reforms that had 
\been near to his heart in legal procedure and adminis- 
tration. After liis death the mdical doctrine that he 
had contributed so much to promote continued to dis- 
^'turb the serenity of the British political mind. The 
Ch artist move ment, wi th its far-reac hing demands f or 
democ rac}') wa^ based on principfes to which the Be n- 
t hamite philosophy ha d given a firm foundation. The 
r emod elling of mimicipd, administration, the sweeping 
refoim oHhe poor ]aw’, the abandonment.o f protectio n- 
ism, and finally the gr eat ad vance toward u niversal su f- 
frage_uisurcd by the reform billpf 1867 — all these were 
impregnated with the spirit of the utilitarian philosophy. 

TOiile these prodigious transformations in the social 
and political sj-stem of Great Britain w-ere gomg on, 
the pliilosopliical sj'stem that w'as associated with them 
lived its life and passed into a decline. It had taken 
its form through Bjmlham and JamfiSJMiU; it prac- 
tically_lost_fpim and all_cphesion with.the maturi ty_pf 
J ohn Stuai O’Iill. Its influence can readily enough be 
traced in many leading aspects of political philosophy 
at the end of the nmetcenth century, but here its prin- 
ciples are dissociated from one another and animate 
independently various systems of thought tliat would 
have been repellent to Bentham and the elder Mill, 

' Wliile it lasted, however, English utilitarianism was | 
one of the most potent forces in the intellectual life of j 
all Western Europe and of America as well. I 
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2. Jeremy Bcntham 

OTien, upon the ces sation of the lon g wars in 1815 , 
the dormant proRram of nolitical and soci al reform was ^ 
^•igorouslJ’ revived, Benlham had been active in the 
field for fori,y years. Since 1776 he had maintained, 
through the widest extremes of favoring and of adverse 
conditions, a pressure for the adoption of nen- jrinciplcs 
and new practices i n government and law. The normal 
English suspicion of innovation had been, by the course 
of events in France, hardened into an impassable bar- 
rier, and Bentham’s endless and-ingenious propositions 
for change had been bootless. The post-bellum nr ob- 
l ems that enlisted British nttc ntioiL-howcvr.rT-bT.ought 
his spirit nnd Iris philosophy info prominence and in - 
fluence. A number of strong and eager minds received 
from him the impulse that shaped their contributions 
to various branches of social science. Among the 


notable names of th's group arc those of D avid Ricardo. ’ 
J ames Mill. G corae G rotc. Jo hn ^Austi n, and Jphnj 
■ S tuart Mil), who in ethics, economics, hisloiy and juris- 
prudence made a deep impression on the intellectual 
life of their time. Be cause the sj^ems of all thesel 
men and many others were dearly rooted in that of 
Bentham, he became the s 3 ’mbol of a powerful current 


the general movement of pohtacal philosophy-j 


f Bentham's political theoiys' 


was his conviction that there was need of extensive « 


■ All sspeots of tbo Beotbiunite group and its thought receive 
lull, just and sympathetio treatment in Sir Leslie Stephen’s ad-e 
mirable work, The En^ish Ulililariant. These volumes can'*^ 
never be superseded as on exposition of a remarkable episode iuj 
the history of the human inlelleot. 
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r eforms in English law and judicial T^rocedur e. His 
father •wished him to become an ornament of the legal 
profession and guided liis education -nith that end in 
view. At the verj- entrance to the career of a practi- 
tioner . however, the j'oung man balked. He found 
himself confronted with a mass of obscurities, fictions 
and fonnalilics that were altogether revolting to him. 
Tlic critical faculty was most conspicuous in his in- 
tellectual equipment, while respect for the antique and 
the historic.*iI per sc was entirely lacking . Among the 
venerable principle.'! and practices of conser\'ativc Eng- 
land’s law and politics he became, therefore, a veritable 
bull in a china shop . His demands for the removal 
of olnnous abuses in the .substance and administration 
of the law were met by the usual conscr\’ativc eulogies 
of the system. Tlic Common Law, he was told, was 
sanctified l)y its ancient origin .and centuries of growth 
and by the quality imprc.<!.scd upon it by the fine intel- 
lects of the jurists who loomed so large in the glories 
of the national tradition. To meddle with the struc- 
ture that they had reared was to court disaster to the 
yStale. 

>^ or such views Ben tham had no respect wha tever. 
Neither the antiquity of an institution, nor the re puta- 
ti on of an y man past or present w ho wasresp onsiblcjon 
it, carried any weight with him in its justification. The 
l aw of today must be shaped, he held, by the l egislator 
of toda y in accorda nc e with the needs of to day; 
and the s ole criterion of tho se need s mus t be the grea test 
^ood of the greatest number of men. Contribution to 
this good will justify the summary abrogation of a 
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ular and CGrtain to pro mote the true end_,of eyeiy 
government, the greatest g ood of the gr eatest n uinbjsi.^ 

It is not necessary here to enlarge upon the validity 
or othensisc of Benlham’s ethical system, or upon the 
influence, undoubtedly very great , of his piinciples of 
lamnaking, cspccially_coclification. in the rising science 
of jurispi-udcncc. For the substance of his distinctively 
political thcorj’ nc har’c to go to one of the first of his 
multitudinous mitings that was published, the 
ment 0)1 Gorermncn l." Tliis work was WTitlen in 1776, 
when Benthain was but twenty-seven years old ; yet, 
though he lived to be cighl 3 --four and wrote to the 
vciy end, it was never superseded as a presentation of 
his fundamental principles of political science. T!ie~ 
'w ork was c yphed by Blacks tone’j? famo us^ Comwen- 
tar ks on the Law s of Engla^, wherein was embodied a 
complacent optimism that .singularly exxited Bentham. 
Tlie commentator went deeply into the histoiy of the 
law, and in the preoccupation of his antiquarian in- 
terest he from time to time gave culogj^ and justifica- 
tion to customs and principles that liad long lost the 

' Ho i™!! C'spoeinlly liopcful of scaurini; tlio ndoption of his idens 
by the tciiipoRirily triumphant rorolntionists in Sp.sin and Portugal 
in tlic tn'ontios of tho ninctoonth pontury, and his inllUGnco 'n'ns not 
ivithout importniipp both in those lands and in tho newly indopond- 
onl republics of Spanish America, For the United States his 
admiration wos great, and ho coneoived n project fornssuring to tho 
repufah'o the advantages of a truly sciontiGc body ot law. In ISll 
ho mndo n formal propoicil to President Madison that authority to 
frame a oodo should in some woy bo conferred upon tho philosopher. 
For n full account of this queer incident, sco Rcovos, “Jeremy 
Bentham and .American Jurisprudence, ” an address befoto tho 
Indiana Stato Bar Association, lOOG. 

’ In tho TTorl-s, Vol. I. An excellent reprint ot tho first edition 
Is that of F. C. Montagno, whose Introduotion is most valuable. 
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original ground for their enstence and continued in use 
on]}-, as Bentham believed, to enhance the di gnity and 
e moluments of the bench and the bar. Blackstone’s 
opening chapters, moreover, on law in general and the 
basis of legislation, embodied a feeble and incoherent 
collection of current ideas about the nature and ori^ 
of government * — ideas that ran counter to Bentham’s 
whole conception of the subject. Accordingly the 
augment was produced primarily as an nrnijhilating 
criticism of Blacksto ne. Incidentally to this feature 
the positive doctrines of Bentham were set forth in 
pretty complete and more or less systematic form. 

A ® .^0 the origin of pohtical so ciet y, he practically * 
d isclaimed all interest in the subject . T he distant pas t 
could furnish no h'ght, he believed, to guide our reason- 
ing on the rights and duties of the prese nt. Ev en 
if it could be shown that deep in the bygone ages a • 
formal contract bound all then living Englishmen in a 
social and political union, it would have no special 
bearing on the laws and constitution of today. Nor 
would such a contract, if regarded not as an historical 
fact but merely as a lo^cal concept, explain any asser- 
tion of authority by government or any obligation of 
obedience on Uie part of any subject. Every fom of a 
co ntract theory of t he state is rejected by B en tham? ? 
Contract , consm t, a greement, fu rnish no basis for polit - 
ical' rights'and duties. The ultimate reason why men 
submit to the requirements of law and of government is, 

1 See a1}ave, p. 73. 

• Fragment, chap, i, sees, jcmi, e{ teg. Bentham expands, with- 
out modilying, the argument of Hume. Cf. Polilieal Thcoriea from 
Lulber to Montetqmai, pp. 383-4. 
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, not that they or thw ancestors have promised to dp so, 
but th at it is for their interest to do so. In Bentham’s 
own well-known phrase, men obey the laws because 
rt “the^probnblejnfeclnefs of obedienc e ar e less t h an the 
llprpbable.-mischiefs of disob^iencs.” Governments 
le.'^ because they are believ ed to p romote the.ha ppiness 
pf those who live under them. 

1 . The recognition of this simple and all-pervading 
■ “motive of human action, a calculated s elf-int eresL 
renders superfluous the historical guesses and the dia- 
lectical fictions by which philosophers of the contract 
school explain the difference between the natural and 
the political or civil state of man. Discard all s uch 
rubbish^Bcntham says, a nd look at the simple facts of. 
the case. Consider any group of men living in more or 
less intercourse vith one another. If in this group the re 
i s on the part o f some o f t he members a habit of paying 
o bedienc e to other members, whether one _or_morein 
number, the group ^gether constitides . a. political 
. society. If there is m the group no such habit of obedi- 
ence, the gi oup is a natural societj'. That is all there 
is of it.* 

The libraries of disquisition on the state of nature, 
with its iniquities or its blessedness according to the 

' Fraffmenl, obnp. i, sco. x : " Whon a number of perBOnu 
(wbom wo mny stylo luhjccU) are supposed to bo in tbo habit of 
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fancy of the writers; on the devious and complex 
process through which men emerged from the natural 
into the poh’tical state ; and on the sundval of rights 
and duties from the earlier in the later condition : — 
all these were banned to pcrempton' worthlessness by . 
the Benthamite formula. The essence of a state was ■' 
merely a habit of obedience. S uch a d ogma_aurely 
left no roonf for thehiston' or the mystery wh ich nlaved 
BO large a part in the political theory of the conserva- 
tives and the reactionaries. 

Nor was Bent^m’s criticism less sweepingly de- 
structive when directed toward the conceptions of 
Ja w and rie hts that had been the stronghold of much 
of the revolutionarj' contention. Subjects who sought 
to throw off the habit of obedience so far as concerned a 
particular sovereign, could never cover their procedure 
with a legal warrant. To allege in justification of 
revolt the prescriptions of a law of nature and a body of 
rights and duties under that law, seemed to Bentham 
. but quibbling with words. So vague and elusive an, 
entity. as “natur e” h e could never tolerate a guide. 

^ccordin^y he set forth a conception and definition of 
law and rights and duties that effectually eliminated 
that confusing element. His ideas were fund amentally 
tho se that had been formulated by a no less acute 
Engli sh intellig ence, T homas Hobb g, two centuries '• 
before ; but Bentham carried the conamon conceptions 
to a fruitful development and derived from them a dis- 
tmcHon’betweraTpoBfics S etiucs tfot Hobbes would.' 
not admit, and further the substructure of a science of 
jurisprudence in which Hobbes had little or no interest 
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m Bentham’s thouelit, is_the expression oLa 
wilH n the form of a command.} a politicd sodety, 
that IS law which is enjoined by Ihc authority which 
the membere of Jie " society habitually ..obey^ The 
maldng of laws is the characteristic function of this 
authoritj', which is the sovcrciR n'. Because law is 
the expression of a uill, sovereignty can be predicated 
only of a being of which will can be predicated. NaJture 
lor reason or justice cannot be the supreme power in a 
I state, because they cannot make law ; God and man are 
the only forms of existence possessing will ; therefore 
law in any precise sense must emanate from one of 
them. Tlius divine law and human law arc intelligible 
concepts ; natural law and the law of reason arc mean- 
ingless and wholly misleading. But dhine law — 
the will of God — is not ascertainable with certainty ; 
some human will, therefore, must in cverj’’ instance be 
the abode of the supreme power in a political 
society. 

How far the supreme power extends, an d what . are 
tlm rights and duties of the individual^members of the 
society in respect to it, are questions that Bentham 
answ'ers by the application of his utilitarian philosophj'. 
Tlie existence and'tFelocation of sovereignty are a matr 
ter of fact, and pvc no occasion for questions of right 
and duty. But given the existence of a sovereign, is the 
scope of his power without bounds? Can he legislate 
on eveiy subject and to every effect whatever ? Is there 
no line beyond which his prescripts are i-pso facto void ? 

> Fragmcnl, chap, iv, sco. H, nolo. Principles qf Morals and 
Legislation, at end, in Works, I, p. 151. 
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Bentham can see none. “The supreme governor’s 
authority,” he says, “though not infinite, must unavoid- 
abl)', I think, unless where limited by express conven- 
tion, be allowed to be indefinite.” ’ The only conceiv- . 
able restraint on the sovereign is his own judgment as . 
to the probability of effective resistance by the sub- 
jects. And their attitude will always be determined in 
last instance by the calculation of their interests — 
[by their comparison of Ae evils that will follow' resist- 
lance with those that will follow obedience to the ruler’s 
'commands. 

With this doctrine and its ej^sition and corollaries 
Bentham set himself in direct antagonism to the pre- 
dSiinant philosophy of the revolutionary and reform- 
ing partied of his day, wi th whom he was in m any r e- 
je cts wholly jympathetic. Their confidence in written 
c onstitu tions as guarantees of rational government, 
and in the sim plification o f legislat ion in every respect, 
he shared and applauded . '' But bills of rights, liimta- 
, ti ons upon th e power to amend tte cqn^itoipn, and 
all other devic es for restricting the supreme authority, 
he regarded as unsound in theory and worthless in 
practice.^ They rested largely for justification, he said, 
upon the idea that the distinction between free and 
despotic governments depended on the greater or less 
degree of power possessed by the supreme authority of 
the state. In fact, the ultimate sovereigns in all states . 
-possess precisely the same unlimited and undefined 
power. Whether any particular government is con- 
sidered free or despotic depends on a variety of dr- 

• Fragmml, «bap. iv, seo. xjdoi. , 
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cumstances connected ■with the distribution and appli- 
cation of tliis power in its exercise.* 

, For the common declaration in constitutions that men 
■ have by nature rights that the sovereign authority 
must respect, Bcntham felt great contempt. That it 
expresses any political truth or imposes af^ real barrier 
to the sweep of the supreme power, he demonstrates 
to be logically and actually inconceivable. His analj'sis 
of the conception of rights is clear and conclusive in 
this connection. A light, he explains, is a term without 
meaning, except when tahen in connection with a duly. 
The two concepts are inseparable correlatives. A has 
a right only in so far as B and C and the rest of the 
alphabet have the duty of leaving him free to act in 
a certain w'ay. But duty, in Bentham’s philosophj', 
1^ no basis b ut' interest. Ihe duty of B and C to 
let A alone — to respect his right— has reality only 
when letting him alone will have consequences more 
agreeable to them than the consequences of molesting 
him ; or, conversely stated, when liolation of his right 
will bring greater evil upon them than recognition of it. 
The riglit can, therefore, be said to have actual existence 
only when the c\il to follow its liolation is definite and 
certain. This e\il is the sanction of the right, and 
where the right is established by a law, the penalty 

■ For oxamplo, Uio mnnncr in wbiob tbo supromo power is dis- 
tributed among; tbo persons wbo collectively enjoy it ; tbo decree 
of esse with which governors and governed may obnngo roles; 
the extent to which tbo governors ore bound to give reasons for 
tbcu: notions to the governed; the opportunities for complaint 
nnd opposition on tbo part of the governed, that is, the liberty 
of tbo press and of assooiation. — Frajinenl, ohap. iv, aeo. 




RIGHTS AND DUTIES 


221 


whi ch the law pr oxidcs is t he guarantee that the right 
is. real.' 

Benthain's assumptions and definitions may not al- 
ways be approved ; his doctrine that duly has no basis 
but self-interest has been as stoutly assailed in the 
nineteenth centurj’ a.d. as the same doctrine was 
assailed in Athens in the fourth centuiy B.c. Never- 
theless, the precision of his thinking confirmed in 
political theorj* conceptions and distinctions that have 
been of the utmost value in the clarification of the 
subject. Blackstone was notthe only oneof his genera- 
tion to make a logical mess of it when discussing rights 
and duties. The whole philosophy of the revolution 
time is pervaded with uncleamess and confusion about 
them. Bentham let into the situation a penetrating 
li^t. 

Duties, he said, fall into three categories, according 
to t hechara .cter.of.the sanction for the correlative rights. 
A.political duty is determined by the penally which a 
. definitely knorni person, namely, a political superior, 
will inflict for the eolation of certain rights. A_rcligious 
duty is determined by the punishment to be inflicted 
by a definitely known being, namely, the Creator. 
The third species, .a_moral duty, depends upon cir- 
cumstances hardly certain and definite enough to be 
called punishment, }’ct such as to create an unpleasant 
state, of jnind-in the person concerned, by putting him 

• Fraimcnl, chap, v, Boe. vi, note. For an claborato attack upon 

the Proneb DccIaratiDn ot Rights, sea Bontham’s Anarchical 

Fallaeia, in Workt, Vol. 11, p. 4S7. Sir licslio Stephen’s analysis 
' ot Bontham's doctrine is parb'culaily just and illuminating. — The 
Ertfluh UUlilariatu, 1, 289, a scj. 




POLITICAL THEOEIES 


- in disagreeable relations with that indefinite body of 
individuals known as the community in general.* 

Takin g n'g hi^ in the same daasifieation, Bentham 
contends that political discussion requires the nicest 
discrimination in the uses of the word. A legal ^right 
is a clear and intdligible expression. It means a faculty 
of action sanctioned by the will of a supreme lawmaker 
in a political society. A mni^ right is a dear and in- 
telligible expression, though less free from ambiguity 
than the other. Its sancti on is t he opinion or feelin g 
of a group of persons w ho cannot be precisely identifie d, 
but who nevertheless are able to make their collectiv e 
•'or average wffl unmi^akably manifest.' A natural ” 
right, on the contrary, is an expression that has neither 
definite meaning nor any form of usefulness. Nature 
is a vague and undefinable entity. It may indeed be 
used as synonymous with God, in which sense it may 
serve a good purpose. In any other sense, however, 
it denotes something that cannot be thought of as en- 
dowed with will, and is therefore incapable of making 
law : or something that is clothed with human attributes 
only by most obvious metaphor, and is, therefore, to be 
ignored in all serious discussion of rights and duties. 
'Like “law of nature,” “natural rights” is a phrase 
that can contribute only confusion in a rational qrstem 
of political science. 

These definitions and distinctions, applied to the 
ultimate problems of political theory, give these . .con- ^ 
elusion s. As against the supreme power in a political 
socirty the subjects cannot have a right of resist- 
» Fraqmmi, ohap. v, esp. 88O. vii, note. 
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ance or revolt. Their legal (or as Benthara gcnerallj' • 
calls it, their political) duty is unconditional obedience. 

A moral right and a moral duty to disobey and resist 
the supreme power is, on the other hand, th^conditional 
at tribute o^F eyerj' subject. 

Looked at from the point of ^cw of the sovereign ' 
there is neither legal right nor legal duty in respect to 
the subject. Moral rights and duties, however, are"*; 
ascribable to the sovereign, first, in so far as the collec- 
tive opinion of the sovereigns of the world — the so- 
called law of nations —is operative as a norm of con- . 
duct for governments ; and s TOohd , in so far as the danger 
of resistance and revolt by the subjects sets a real, if 
indeterminate, control upon governmental procedure. 
Within the liazj" limits imposed by these restrictions 
the hand of the sovereign is free.-'^Ils policies are de- 
termined and justified in last instance, not by their 
j|conformity to the pre scription s of a vague and con- 
I jectural law.oLnature, nor by the obscure terms of an 
. ima^ary_conf ract, but by their utility', that is, by their 
fitness to promote the greatest happiness of the greatest | 
number of the human beings affected by tliem. " ' " 
Bentham’s chief interest was in deling g'stcms and 
methods of legidation that would surely conform to and <■ 
serve this groat end. His sendees to cthieal .and juristic 
science in connection with this work were of the utmost 
value. With sublime confidence in the infallibility 
of his judgment he formulated codes of i nterna tional 
law, of constitutional law', of civil law', of criramal law, 
which, though7aiiing of adoption 1^ the denser-witted 
practical statesmen of the day, embodied, neverthdess, 
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principles and suggestions that have not failed of 
fruitfulness in later generations. His distinctive field 
was, however, that of ethics and juri^rudence — what 
may be called the realm of the suprarpolitical. His- 
distinctions in the various q)ecies of law contributed 
decisively to the elimination of ethical and juristic 
conceptions from the domam of the science of the state. 
T ^e co mplete separation of jurisprude nce from p olitical 
s cience he did not work out . He was too keenly con- 
cerned in various phases of practical reform to make a 
perfect job of his theorj'. The necessary advance in 
this direction was made by a disciple of Bentham — 
a less original and less picturesque, but hardly a less 
acute intelligence, John Austin. 

3. John Austin 

The distinctive work of Austin was that of more 
exact definiti on and more scientific arrangement of 
Bentham’s piinciples in the field of jurisprudence. 

, So far as this task touched upon political science the 
contribution of Austin is to be found in his well-known, 
if little read, lectures on “The Province of Jurispru- 
dence Defined.”* In these he seeks to mark out 
with the utmost possible precision the respective do- 
mains of law and ethics. Only by way of incident 
does he present noteworthy conceptions in the field 
that belongs properly to politics. His method ig. 
wholly a priori and he pp>eeedsrlike j3entham, enti rely 

'‘IlnaSThirUtre are included the first six lectures ot the general 
course on Jurisprudence that makes up the great part ot the two 
volumes ot bis published work. The six lectures are in Vol. 1, 
pp. 81-351. 



JDRISPRTOKXCE DEFINED 225 

I q" definition an d d eduction . Part at least of the im- 
provement that is made on the master is due to the 
s}*6tem and methods of the Genn^ jmists, whom 
Austin studied mth care when preparing his work. 
Bentham somewhat ostentatiously despised the Ger- 
mans. 

The thesis to which Austin d evotes his first interest 
is that jurisprudence as a science must be limit ed to 
t]ie field of wha t h e calls "positive la w.” His defini- 
tion of law is substantially Bentham’s : ex^iression 

of Tiill by a detenninate being that a certain course of 
conduct comejp.pa^, failing which, an ernl will come 
upon one who demtes from that course^ Of law as 
thus conceived there can be but two species, dvine 
anihumah ; natu]^ law is an ambiguous and mislead- 
ing term, hamg definite coiuiotation only when regarded 
as a Mnd of dh-ine law. Human law falls into two 
classes : first, rules that are imposed by political supe- 
riore in independent societies, to use the phraseology of , 
Austin, or in other terms, rules that are laid down by 
the sovereign in a state j second, rules set by men who ,, 
are not political superiore, as, for example, by one 
sovereign to another or bj' parent to child. In this • 
second class fall also those rules which are set merely ' 
by the opinion of an indeterminate body of men, such 
as the laws of fashion, the laws of honor, and very much 
of the mass of customs, understandings and conventions 
that are commonly referred to as constitutional and 
international law. This whole class receives from 
Austin the designation “positive morality,” while 
"positive law ” is restricted to the rules that emanate 

(5 
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from the will of the sovereign. It is this latter 
species alone that in Austin’s view should constitute, 
as I have said, the subject matter of the science of 
jurisprudence. 

Wliile we are not concerned uith the fate of Austin's 
juristic doctrines, we may observe in passing that they 
failed to evoke enthusiastic approval from the class of 
thinkei's for whom they were particularly devised. 
Tliat was due, not to any lack of force and cogency in 
their presentation, but largely to tlie shock and repul- 
sion which they produced in the circles of the old- 
fasliioned and respectable jurisprudence. Tlie adepts 
of the ancient ^'stcm stood aghast to see Austin take 
the most venerated piinciples of the constitution and the 
law of nations, bundle them up with such low-bred 
imperatives as the laws of fashion and honor, deny them 
even the name of law, and mark them with the new- 
fangled and unintelligible label, "positive morality.” 
Even at the present day staid and world-famed members 
of the Hague Tribunal will fidget at the bare men- 
tion of Austin, because by his classification their per- 
sonal judgments about international relations are 
morality but not law. 

Having developed his conception of positive law as 
the subject of juiisprudencc, Austin sought to be equally 
explicit as to the source of this law. This brought him 
to his doctiine of sovereignty, w'hich is his most in- 
fluential contiibution to political theory proper. Like 
Bentham, and in terms obviously suggested by the Ben- 
thamese formula, Austm defines sovereign and state 
(or, as he calls it, “independent political society") 



THE ATJSTINIAN SOVEKEIGN 


227 


in a single sentence. The classic and familiar definitipr i 
is this : ' 

(H a determinate human superior, not in a habit of obedi- 
ence to a like superior, receive habitual obedience from the 
bulk of a given society, that determinate superior is sovereign 
in that society, and the society (including the superior) is a 
sodety political and independent.*') 

There is jirima fade an air of the utmost scientific 
precision and finality in this sentence. Austin him- 
self made no claim of exaggerated efficacy for it in 
solving all the problems of politics. He was confident 
only that it was well adapted to the promotion of exact- 
ness in the field of jurisprudence. He pointed out that 
the words “habitual” and "bulk” are not terms of 
mathematical piimion, but leave room for a large 
maigin of uncertainty, so that his formula will not surely 
pve an answer to the question as to whether a given 
society is to be classed as an independent political 
society.* But where the answer is clearly affirmative, 
the sovereign as defined must be regarded as the source 
of all the legal rules to which obedience is habitually 
given. So far as these rules are in the form of statutes , ' 
they are obviously the expression of the sovereign will. 

So far as they are contSned in the judgmente of ihe , 
courts, they must be regarded as emanating, fnim^tte 
soYajigi thrQUgh'WluS c'iS a gent. So far as they 
'are mere custom, they are willed fay the sovereign in f 
that he pernuts them to prevml, because what he per- ■ 

'"JiSsprudence, Vol. I, p. 228. Tbs development and defense 
of this definition constitute the snbjeot matter of the whole of 
leotnre vi, pp. 224-348. 

‘ See the careful explanations on this point in duntprudeiue, 
Vol. I, pp. 233 el seq. 



POLITICAL THEORIES 


mits he commands, and they are ipso fado superseded 
the instant the sovereign will to that effect — that is, 
a positive law — is promulgated. 

Austin’s sovereiEn, thus, is absolute — above every 
restriction by law, ^ from all connection with leg al 
rights and duties. Yet the Austinian conception gives 
no such effect of the overwhelming as the characteriza- 
tion of sovereignty w'hich Blackstone, improving on 
Bolingbroke, put into his commentaries: "However 
they [the various forms of government] began, or by 
what right soever they subsist, there is and must be in 
all of them a supreme, irresistible, absolute, uncon- 
trolled authority, in which the jura summi imperii, 
or the rights of sovereignty, reside.”* This impressive 
aggregate of English adjectives, “topped off,” as Ben- 
tham saj's, with “a piece of formidable Latinity,” 
gives the idea that unlimited power is the necessary 
attribute of even' state — that the conception of re- 
striction in any respect, by any force or influence what- 
ever, is incompatible nith the conception of sovereignty. 
Such an interpretation of Blackstone’s has been often 
carried over into the interpretation of Austin’s defini- 
tion, and the blending of the two has been responsible 
-for much of the criticism of the Austinian doctrine.’ 
That the so vereign must be in cver\' state determin ate, 
was unquestionably of the essence of Austin’s definition. 
Adding to this the requirement -that the sovereign 
must havejjower without limit in scope jn d vigo r, the 
problem waTpresented of discovering in every state, 

' Commentaries, I, 46, C/. supra, p. 74. 

» C/. Homy Sumnor Maine, Early History of Inslituiions, loot. xii. 
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as an indispensabl e condition of its being a state, a 
dffinite, countable, or otherwise identifiable man or 
group of men, whose effective will was in last analysis 
the cause of all political phenomena. The effort to 
detect a sovereign of this awe-inspiring sort in such a 
political society as the United States, for instance, was 
naturally e.Nhausting and unfruitful, and Austin has 
been made to bear the reproach of authorship of a worth- 
less doctrine and theory the state. 

' In reality Austin’s sovereign . br-the terms ofthedefini- 
tion, was supreme only in respect to po sitive law. Aus- 
tin never denied that other forces than positive law 
were operative in social life. H e was not blind to the 
i nfluence of custom, of habit, of wha t is called constitu- 
ti onal law and intem ationalJaw : but he denied to 
them the character of law and hdd merely that so far 
as social life was considered as determined by the will 
of a definite superior, there must be an end to the grar 
dation of such superiors — a discoverable being whose 
will there was none above to overrule. To one who 
seeks the source of law and finds one will after another, 
in the hierarchy of governmental organs, superseded by 
a superior, the one which is not and cannot be supei> 


seded is the sovereign. Only i n the legal, not at all i n 
th e moral or physic al, s ense could Bladtstone’s qua rtette 

o f positive law is. the sovereign supreme, irresistible, 
absolute, uncontrolled .* - 

‘ See Austin’s explnaiflion of his two ollisses of states, monarchy 
and aristocracy, I, 244, note: "The habitnal independence which 
is one of the essentials of sovereignty, ie merely habitual indepen- 
dence of lews imperative and proper. By laws which opiniop 
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Austin, like Bentham, js at some pains to explain 
the apphcation of the ir theor}’^ to the case of federal 
go vcmme nts. In the Fragment Bentham, as we have 
seen, lays it down that the authority of the sovereign 
is vdthout definite bounds "unless where limited by ex- 
press convention.”* This qualification he considers 
necessary in order to include the Gennan, Swiss and 
Dutch systems of his day in the categor}’- of political 
societies. In such sj'slems, he points out, the hab it 
and dispositi on of obedtoncp , whiVh is the basis of sov- 
creign power, maj^be present as to one kind of acts 
andjiteont ns to another. Hence the governmg pereon 
or persons may be supreme as to one kind of acts and 
not ns to another, provided that the latter sort "be 
in its description dfelinguishable from eveiy other.” 
If an act in the field exempted by the convention, is a 
clear and definite indication that the moment-for re- 1 
sistance to the government has arrived, the limitation 
on the sovereign is manifest. Bentham’s whole treat-' 
ment of this point turns on the assumption that the 
partition set up against the intrusion of the government 
can be made perfectly distinct. He allows nothmg 
for the possibilitie.s of interpretation and construction. 
He thinks in the line of di^cd sovereignty ^ or sov- 
^gnty inspFcres, iliaTBrought such bitter experience 
to the United States. 

Austin, on the other hand, stands rigidly q n thej ggma 
that sovereignty is indhTsib le.- A group of political 

imposes, over}' moraber of ovary socioty is habitually dotormined." 
Soo also tho discussion of “tho limits of sovorcign power," 1, 270. 

' Cf. supra, p. 219. 

* Op. cil., 1, 20!, et seq. 
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societies associated under some form of governmental 
union \\-ill always prove on close inspection to fall 
into one of the two dasses, a composite state, or a 
confederac}' of states. Tlie distinction is that in the 
composite state there may be detected a body possess- 
ing in respect to the whole group the attributes of 
sovereignty in the strictest sense ; wliile in the confed- 
eracy sovereignty in the strict sense inheres in each 
member of the union. The United States is the 
only example given of the composite state, and Austin's 
s olution of the p roblem of the location of sovereignty 
in the American q-stem perfectly illustrates his theory. 
The solution is tins : 

. . . thc.soverdgnty of each of the states, and also of the 
larger state arising fro» the federal union, resides in the 
states’ governments as uinnihg one aggregate body : mean- 
ing by a state’s government, not its ordinary legislature, 
but the body of its citizens which appdnts its ordinary 
le^lature, and which, the’umon apart, is properly sovereign 
therein.* 

Tins soihtion wdl fllustrates at once the acuteness of 
Austin’s perception and the precision of his intellectual 
processes. He penetrates to the innermost recesses 
of the American constitutional sj’stem, with all its 
complexity, and brings to view the supreme legislator 
that his philosophy requires. Whether his analysis 
^ves adequate weight to all the facts of the situation, 
is a question that has excited violent debate. Cer- 
tainly those critics of Austin have ground for complaint 
who ask whether it is useful to hold that so incoherent 
a body as he refers to can properly be called “determi- 
« Op. eft. 1, 268. 
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nate,” or that "habitual ob edience” scientifically ch ar- 
acterizes the relation of a people to a supreme g overnor 
that f ormally enunc iates its will only twice in a cent my. 
For the sovereign enacts positive law only by way of 
constitutional amendment, and no amendment was in 
fact made m the Constitution of the United States 
between 1803 and 1865, or again between 1870 and 1913. 
The far-reacliing development of political institutions 
duiing those intervals can be ascribed to the ivill of 
the Austinian sovereign only by recourse to the con- 
venient, if often overloaded principle, that what is 
permitted is commanded. 

The character of Austin’s pliilosophy in this respect 
is well revealed by his views on libe rty.’ Political o r 
c i\dl liberty he d efines to b e the free dom of act ion lef t 
or granted by a sovereign governm ent to its own sub - 
jects. So far as concerns law in the proper sense,. the 
sovereign is under no restriction as to widening or 
narrowing the bounds of liberty. Yet restrictions of 
an extra-legal kind may be, and in fact always are, 
operative in determining these bounds. The customs, 
habits and traditions of a people, the understandings 
and agreements that make up their domestic constitu- 
tion and their foreign relations, and the principle of 
utility itself, demanding the ascertainment and enforee- 

all play a part in defining ti^ Iiinits . within w hich 
liberty is jifeienbed by law. 

Austin has no patience with the enthusiasm that 
exaggerates the role of liberty in the scheme of politics. 

■ JvrUpruimx, I, 281. 
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He is very severe in his comment on “the ignorant and 
bawling fanatics,” as he sweetly calls them, “who stun 
you with their pother about l iberty,” and consider it 
t he principal end for which government ought to_e xiat. 
In his opinion “political or civil liberty is not more 
worthy of eulogy than political or legal restraint.” 
Whether the one or the other is the more serviceable 
in promoting the end for which all government exists, 
is the criterion of preference. 


This end is, in Austin's^ as in Beutham’s opinion, 



The quantitative measurement of happiness is based 
in the approved Benthamite manner upon elementary 
arithmetic. The aggregate happiness of m ankin d isi 


the mere sima of the a ggre gates of happiness found in 
the various societies into which mankind k divided; 
and' the happiness of each of these groups is the arith- 
metical sum of the quan tities qf happiness attaching 
to ffie inSvidu^ cqnstitutmg the group; The dif- 
ficulties in the way of any mathematical reckoning of 
human satisfactions were fully appreciated by the 
utilitarians, but they were ready with the claim that 
their method of calculus was no more vulnerable than 
any other and was decidedly simpler. 

On one point of ever-growing importance Austin was 
emphatic with more than his usual ponderosity : the 
criterion of utility must be the maximum welfare, not 
of a particular communiiy at the expense of the rest, 
but of all mankind. The patriotism that would dis- 
regard the interests and welfare of all but a smgle na^* 
tion he stigmatizes as stupid and atrocious. Equally 
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repugnant to sound philosophy, he maintains, is any 
theoiy that a sing le dem ent .of. .happiness, i^fpr ex- 
ample property, is the pa ramo unt objecLoLth e,ooy- 
. e reign’s interes t. On this ground he runs atilt with the 
economists of his day, who tended to regard the state 
as primarily, if not exclusively, an institution for pro- 
moting the accumulation of wealth. 

Finallj', we may note that Austin, in the manner of 
his sect, took especial pains to repudiate the most 
c herished dogmas of the contin ent al and advanced 
English radicals as to natural ri ghts a nd the so cial con- 
tract. He paid liis compliments also to the popular 
doctrine that government depends for e.xistence and for 
action on the consent of the governed. This is true, 
he said, only as a statement that the governed, for j 
some reason or another, habitually obey the sovereign 
it is not true in the sense that the bulk of the community 
prefer the existing form to every other form of govern- 
ment, and that if they did not, thej’- could, without in- 
convenience, overthrow the existing. far as men are 
controlled by reason the fundamental ground for the 
existence of a given government is that of its utility^; 
that is, the subjects either are satisfied that it is pro- 
moting their welfare as well as possible, or are convinced 
that a change would on the whole produce more evils 
1 ihan it would remedy. Only highly developed and en- 
lightened men, ^wever, are controlled by reason in a 
thorough way.'^ undeveloped and unenlightened com- 
munities the grounds for the existence of a particular 
'^government are to be found in unreflecting custom or in 
(irrational but immovable sentiment or prejudice. 
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4. John Stuart Mm 

James lliil was bom in 1773 : Jolm Stuart Mill, 
I'is son, died in 1S73. The centun' covered by these 
two lives £i::es ven- fairl}- the cL-onological bounds 
vnthin which the Benthamite utilitarianism rose, 
flourished and passed away by absorption into later 
philosophic growths. Janies-hlill was the disciple a nd 
intimate f riend o f, Be nthm i in the post-Napoleonio 
d^ when the dogmas of the aged philosopher were at 
the height of their fame and influence. The younger 
Mill received during those days the abiding impressions 
of a precocious youth, from not only his conscientious, 
father, but also his not less positive tutor, John Austin. 

Tlis p iactical politics of Great Britai n during the 
twenties, thi rties and fortie s of the nineteenth century 
involved on the domestic side the fiercely fought b attles 
f or Parliamentary, administrative and economic re- 
forms , and o n the forei g n side t he problems of effective 
sympathy with.the mpyemeiits for constitutional gov- 
ernment on the Continent. It was a stirring epoch, and 
a philosopher who could present a rational theory of 
politics never lacked an audience or a subject. The.' | 
el der Mi ll formulated in 1820 the utilitarian theory of I 
gover nment^ m ngiiL contormits^ to Bentham’s dogi^ i ^ 
Forty years later the more talented son set forth a theory 
which, while faithful in most fundamentals to theu ioEmar 
of the fa t her, disclosed nevertheless in many feature s of 
t he development a pliability that tells of the passing on 
th e ori g inal B enth aniigm 

I See his Euayi on Oavemmait, efc., esp. the first essay. 
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The systematic expression of John Stuart Mill’s 
political theory is to be found in his work.On. Lf beriy 
and that on When" these" 

were published, in 1859 and 1861 respectively, Mill 
had achieved great distinction as a philosopher and was, 
through his famous p^olitical Economy, one of the most 
influential thinkers of the time. On all the chief ques- 
|tions of public interest and debate his \agorous pen had 
been busy, and his general political doctrine had thus_ 
been pretty fully revealed. The function of the two 
essays referred to was to throw into coherent and prop- 
erly correlated form conceptions that had as yet lacked 
this manner of presentation. 

, Mill’s politic al theory k new.j pt hing of "the state” 
under that name. “ Society ” was the te rn by w hich 
men in their ultimate collec tive aspect were habitually 
dea ^te d',~and~‘ govcrnmCTit'’ named indiscriminat ely 
(the genus aHaiEe 'chief species of political institutio ns. 
This u^ jf teims raeantTomething. It pointed back- 
ward to the philosophical systems of the eighteenth- 
centui^' ph 3 Tiocrats and economists, and to the just 
completed work of Auguste Comte wherein the founda- 
tions of sociology were well laid.'^t the same time it 
looked forward to the long debate in which the state, 
as a distinct concept of political science, was to be 
pushed by German theor}' to a position of preeminence 
over society, government and the individual as well. 

Mill, tru ^o his . utilitarian training, JioIds_that.goY- 
■ernmen tls ma deJay-jnenJor ^ein-sogia LwellA eing^ 
will and jurpos^w ays are'p ^ative JnJJie 
^ejjfjolitical institufep.^ Though other factors 
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enter into the problem, a gove rnment functions at any 
particd arjime only so far as the 'people whom it con- 
trols are wilEnOo^eept it, and are able, as w ell as 
wfl^ T "^0 do wha tjgji ecessary to keep it going and ful- 
fiUm g its end. “Sqcid well-bei ng/^ the end of gov ern-' 
men^ Rlill thinks of as meanmg the p ossession of ^r- 
ab le qualities by a nu mber of concrete lium^bem^, 
mot the perfect adjustment (rf the abstract relationships 
which make these men a society. Hence the fostering 
of such qu alities — summed up as Virtue and intelli gence 
— is the firs t criterio n of good g ove rnment, t Only 
seco nd in jnpo rtance istEejcharect^of-the.machin^^ 
itself, — the degree in which it is adapted to make the 
best use of such qualities as the individuals possess.^ 
Mill is n otjuniforml y successf ul in_avpiding_recogm- 
tion of anything in a so cial group beyond what is in the 
i ndividuals co mp osing it. His nominalism is less rigid 
t han that of_his-father. More or less, perhaps, under 
the i nfluence o f_Comte^s spirit, I^pften_ascribes.tp.a 
community attributes Jhat^cannot be readily predicated 
of a mere s um pf_humaji beings. But C.qmte^ famous 
criteria of the happy society, "order and progress,*’' 
Miii fla tly rejects. MSfe objects to the terms on various 
acutely distinguished metaphysical grounds, but seems 
most influenced in rejecting them by their failure to 
involve adequate stress on the qualities of the concrete 
human beings who make up a society. These qualities 
must, as stated above, be the first consideration in any 
estimate of the social well-being. What must be the 
fundamental condition in the relation between the gov- 

1 Bepreaentative Government, chap. U. 




POLlTICJAIi THEORIES 


emment and the individuals over whom it exercises 
authority, is set forth by Mill in his celebrated essay 
On Liberty. 

The^ thesis pf this essay is : 

that the sole end for which mankind are warranted, 
' individually or eolleetivcly, in interfering with the freedom 
,of action of any of thdr number, is s elf-protectio n— that 
the only purpose for which power can be rightfull y exercis ed 
oyer.any member of a piyi|ized community, against his will, 
is to prevent harm to o thers. ]ffis_p.wn_good,,either.physical 
or moral, is not a sufficient warrant. [Chap. L] 

So far as h is aetions _cpncCT n the interests of no person 
bu^ himseif^__“ad^^ce, instruction, persuasion, and 
avoidanceJjx pther people if thouE;ht necessary bv th em 
f or their onm good, are the only measures by which 
spciety_cap-justifiab jy express its dislike or disappro ba- 
tion of liis conduct.” 

Mill’s, development of this doctrine, on the basis of 
utility, broadly conceiYcdr 5~the standard of right, 
embodies a compicle^i? jnunm etrical ph ilosophy of. 
indmd ualism an d hissez Jair^ Fr e edom of thought 
and expression he defends with Miltonian fervor and 
more than Milton’s acumen.' V ^mdualitv as_ an-ele- 
ment oLi vell-^ ing hc.sustains.with the reasoning that 
William von Humboldt had developed from different 
premises, “ and he proclaims with the German , that the 
repression of originality in thought and conduct, 
whether by law or by public opinion, is the e^ence of 
despotism and is fa.tal to the progress of the race. Mill 
manifests the intellectual naan’s apprehension of the 

’ Political Thcoria from Luther to Montesquieu, p. 244. 

» Supra, p. 149. 
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tendency of the growing democracy. ^When individual 
ity is rep ressed by the law of a monarch or an aris-, 
foCTacy/the evil of it m ayjiajmnteiactedJi^ cus- 
t om of the ma s ses ; but when the masse s make the law 
' Of repre ssion, cus tom unites with legislatip jDL.ta.cQiihng3 
the evil. Mill sums up effectively all the claims to 
exemption from governmental interference that were! 
to be found in the social and economic conditions of| 
the middle of the nineteenth century. These condi- 
tions; especially as exemplified in Great Britain; were • 
evidently the chief inspiration of his philosophy. When 
he proceeded to discuss the f orm of governmen t that 
would best apply the basic principles of liberty as he 
conceived them; it was likewise to his own land that he 
went for his chief inspiration. 

Ideally the best form of government Mill held to b^ 
t hat in^icfi JM^SQver^ ptyTorsupre mTcon^ 
power in the last resort; is vested in the en rife^ ffl^ate 
o f_the community^* ^TOiyliitizen not oidy having ^a 
v ^ce in theTxpresaon oLthe sovereign wiUr but also . 
at least o ccasionaJly, an actual part in the discharge o f 
some public functidhTahe excellence of such a form. 

. — ^ — £ |uiW 

of government was deduced from two principles : _fir§t;. 
that anytask is done^best hyj^ose who se ri ^ts and in- ^ 
teres^ are immediately in volved ; and second; that 
faeulties-pf m en — moral, intellectu al and practic4 — 
are most develo ped and improved when they are in 
active 

This form of government is no novelty in the specu- 
lations of political theory. It is the ideal of a host of 
* Repressnlaiioe GoverrmenU cha>p. iii. 
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tliinkers since, and including, Aristotle. It is indeed a\ 
for m.of state rather than of government, thoug h Mill I 
• i gnores such a distinc tion. H e names it “represen ts- J 
■ tive governmen t,” and makes it conform strictly to 
' its name by ascribing to it as its essential characteristic 
this: 

. . . that the whole people, or some numerous portion of 
them, exercise, through deputies periodically elected by 
themselves, the ultimate controlling power, which, in every 
constitution, must reade somewhere. This ultimate power 
they must possess in all its completeness. They must be 
masters, whenever they please, of all the operations of 
government.' 

Mill thus commits himself to the do^.a of a deter- 
minate and absolute human sotmign combining the 
peculiarly ill-assprted thoughts of Austin and Black- 
stone. Tliorc will always be, ho sa)’s, a single depori- 
tarj' of ultimate power, whether by constitutional 
prescription or by unwritten custom.* In this position 
Mill separates himself from the French liberals lilm 
Guizot, who insisted that absolute power in any human 
depositarj', even "society” or the “people,” was in- 
compatible with rational liberty, a nd that “the pri n- 
ciple qf^Uic repr esentativ e s a-stem is the destruction o f 
all sovereignty of perma nent right, that is to _sa.v, of 
araUsdlutc^power upon ’ 

MiU’s obvious intcrcs^.however, is not at all the ab- 
stract foundations of political life, b ut the concre te 

■ licpracnlativc Gorernment, clinp. v. 

’ Xoto his phmso “ tho posilii'o political morality of the country" 
— one of f ho rare instances in which Austin's torminology is adopted 
by a Inter writer. 

’ Guizot, RcprcecTiItttivc Government, Courso 11, looturo 18. 
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institutions in which it i s mamfesled. Hence it is his 
discussion of v arious questions relating to the const i- 
t ution and action o f the representative body that gves 
cl iief significa nce to his work. The British Parliament 
is always in his mind as the typical instance of such 
bodies, and the current propositions for reform of that] 
Parliament may be-detected at eveiy turn iii his thouglit. ' 

The proper functions of the representati ve body as he 
descnte^them are veiy rnuclTTilc^tKbse^ri^ed by 
Ajistotle to the ecclesia in the city state, that is, ^t 
a dministration or even legi^ation , but a general scn >- 
tiny and censgrBliip over the ofRc^ on whom the_re- 
sponsibil ity, for these functiqns immediai^j^f^. The 
parlia ment ^iould_wat cK and^optrol the gove rnment , 
insure the pubhcitj^ of its acts, compel then* j ustifi ca- 
tic|n,.and, jvhen the men ^constituting Jl^goyern^ 
contravene _L‘_tl^ deliberate sense_of the nation ,” exp gl 
t hem from office and "either ejg)ressly or yiitolly 
appoint theii* successors.”^ 

That 't 3us~system of government has its weaknesses, 
Mi ll freely admit s. The most dangerous oFthemTie 
thinks is the^ex posm’e to the unjust domination of the 
n umerical majori ty: An inevitable tendency of popu- 
lar government toward "collective mediocrity” en- 
hances the peril from tliis source, so that power grav i- 
tates_surely.-towaij. the less intelligen t classes of 
peopl e. To counteract this J ^Qel ^es th at recourse 
mustbe Lhad to a_sy.stem of proportional rep re sentation 
through which a minority of the electors may secure 
a number of members corresponding to their numerical 

* ReprcBentative Government^ chap. v. 
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strength . Thus the evils of extending the suffrage 
would be minimized, and the instructed minority would 
have a share in the government that would make always 
for progress. Under such a system the able man would 
be sure of coming to the position where his ability would 
tell for the common good, instead of remaining sub- 
merged beneath the surge of the mediocre and worse.* 

Other doctrines of Mill touching the suffrage con- 
firm the very qualified character of his radicalism. The? 
right to vote should be extended to women, but should 
always be limited, regardless of sex, t o those whos e 
att ainm ents in culture should have reached throug h 
Tradi ng and writing an d the rule of thre e. Plural 
voting„^hould assure a proportionate weight to the 
si^erior intelligence. Fi nallv. voting should be public , 
not secret, save when some peculiar circumstance dic- 
tates the contrary. The secret v ote, he argues, creates 
and strengthens the idea that the suffrage is a person al 
right rather than a public trust — that it may be used 
foF the voter’s own mtafirat rather than with a primary 
view to the public interest. “If it is a right,” Mill 
asks, “if it belongs to the voter for his own sake, on 
what ground can we blame him for selling it, or using 
it to recommend himself to anyone whom it is his 
interest to please?”* 

Such questions and discussions illustrate the prac- 
tical bearing of Mill’s theory in this later stage. The 
Reform Act of 1867,va8 already in debate and it fur- 
nished the basis of his argument. On the practical] 
issues of the times he was a liberal rather than a radioalJ 
‘ Sepreientative GovemmaU, chap. vn. 


cliap. X. 
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His speculative doctrine remained immnvfl.h ]yj how - 
e ver, that of his early traii^ . Truth and righteous- 
ness in society and government were discoverable 
only through the pr ocess of logical deduction from th e 
utilitarian dogmas js to t he na ture and end of man . 
That the history and conscious e^^erience of the race 
might embody some ai^ecis of political truth that es- 
caped the sweep of the Benthamite system, was a 
proposition that made no appeal to MiU. Before his 
death, however, Darwin's epoch-making treatise was 
producing a great transfomiatiOTlnTiKe manner of men's 
thinking; Herbert Spencer and Henry Sumn er Main e 
had announced their first discoveries of profound social 
and legal truth in the lives of the most primitive peoples ; 
Freeman and Stubbs were inspiring the search for the 
origins of English liberty among the institutions of the 
An^o-Saxons; the historical method began to dominate 
the whole intdilectual attitude of both Briti^ and Con- 
tinental thinkers; and with these devdopments the 
whole utilitarian system went into eclipse. For a 
generation after Mill's death the primary interest of 
political philosophy was to explain political institutions 
not in their being but irr ^id ^ecoming . 

5. Conclusion 

Whether we do or do not approve of utiKtarianism 
as an ethical system, we get a sense of refreshment on 
turning from the political theory of the American 
and French revdutionaiy school to that of Bentham 
and Austin. There is an impression, initialiy at least, 
of contact with concrete realities instead of remote 
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or intangible ^Jractions. Thus the statelof nature, 

, the law of nkure, the social coitraci — all seem, when 
presented to view by the revolutionary theorists, his- 
torically far-distant and dim, or logically beyond the 
ready reach of the average mind. But when Bentham. 
says that the social contract is a myth, that the law of 
nature is merely a state of mind on the part of the 
person who speaks of it, and that the state of nature is 
nothing more occult or remote than the condition of a 
group of persons in the habit of conversing with one an- 
other, the entrance to political science seems open to all. 

' The purpose to give simplicity and precision to polit- 
ick, terms always strongly present in Bentham and 
Austin, and their success was notable — perhaps too 
great. Compare their definitions ndth the pale, elusive, 
unsubstantial concepts which the German idealists 
evoked from the metaphysical deeps and clothed ndth 
the names and attributes of state and society and sov- 
ereignty and government. Hegel, for example, defined, 
or described, the state as “ thej;^zation of the social-- 
e thical id ea— the social-ethical spirit as the revealed 
self-perceived substantial will that thinks and knows 
itself.” Such a collection of words, if it meant anything 
to anybody, certainly meant nothing to the average 
man, and sensed only to involve political'ideas in.confu- 
sion and mysteiy. Any such result it was the particular 
function of the utilitarians always to resist. To Fichte, 

, following Rousseau, the essence of the state wasjrill^ 
to others it was per sonality ; to others it was OTgam_sm. ; 

' to others it was a sa'cred, inscrutable efii^nce of God. 
"What hardihood was required of him who sou^t an 
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intimate knowledge of things political, the mere enu- 
meration of these conceptions makes comprehensible. 

Then come B entha ^m and his utilitarians with the 
frank assurance that the essence of the state is merely ; 
a habit — the hab^of obedience. A political society, 
tli^si^, is nothing moreor less than a group of living 
human beings, actuated by motives that are familiar 
in the e.\perience of eveiy’body. Its actions are de- 
termined, not by agreements or compacts made by 
past generations or conceived to have been made un- 
consciously by the present, but, like all other human 
actions, by the consideration of the pleasme and pain, 
the happiness and woe, of living individuals. All 
institutions, traditions, customs and ceremonies, of 
whatever antiquity, dignity or good repute, are worse 
than' useless unless they promote directly and immedi- 
ately the greatest, happiness of the greatest number of 
men. When in the place of the abstractions, fancies 
and mysteries of the idealists and the obscurantists, 
these simple and winning propositions are presented, 
the inevitable reaction from the hearer is that of ap- 
proval and acceptance. 

HistorisaUy the Benthamite and Austinian theory 
fills aTwge place in politick philosqphy.’ It has passed, 
however, the high tide of fe influence. |lts_ethical 
formula has proved practically no more fruitful than 
others, and ais tinetly less available as against the cyn- 
M ; for there has become insqrarably connected with 
the lofty phrase, tfe peatest good of the greatest num- ' 
berj the scoffe r’s supplement : " and t he greatest number 
is nmnbCT^ne.” Its dogmas as to law and sovereignty . 
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have contributed veiy much to the clarification of a 
complex situation. I Yet it is impossible for any but 
the strongest intellects today to stem the current of 
usage that deliberately includes under the name law 
many social imperatives other than the will of a polit- 
ical superior, 'nie Austinian sovereignty has lost the 
plenitude of its power.) As announced by its discov- 
erer, it was the determinate human superior to which 
habitual obedience was ^ven in every community 
worthy of the name of independent political society. 
■^For half a centuiy the most acute speculators in things 
political sought with meticulous diligence to isolate and 
put on TOW’ such a sovereign in each of the leading states 
of the world. Outside of Great Britam, with its omnip- 
otent Parliament, the search was generally in vain. 
So the Austinian sovereignty w’as ignominiously deco- 
rated with a commonplace adjective, and as "legal" 
sovereignty became the partner, if not the inferiofT^f 
a newly "discovered entity, the "political” sovereign.* 
Finally, the utilitarian theoiy of the state failed of a 
sure giip oh tlie thinking world through the intensity 
'’"'of what the medievals would have called its nominalism. 
Tliis was a defect of its most significant quality. In the 
hatred of vagueness and abstractions Bentham and Aus- 
tin rejected cveiyilung that failed of the most literal 
participation in the life of a human indmdual. The 
happiness w'hich was the goal of their philosophy 
jiust be reckoned not in any terms of generality; 
it must be the mathematical sum of the emotions-ex- 

’ Dicoy, Law of the Ccntlilulion, pp. C6 el leg. Ritchie, Darwin 
and Hegel, p. 238. 
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perienced b y__a_defiiiite. number_qf actual men. Sov- 
ereignty must inhere in a detera^te man or group of 
men, that is, in case of a group, a number of individuals 
eveiy^ one of whom could be separately identified and 
every one of whom e.\ercised a will in such away that 
the alge braic sum of their wills would be the vjiU of the 
sovereign, or law . Political society itself, or the state, 
must be thought of only as an aggr(^at^f individuals. 
I^d the attributes of this aggregate could be nothing 
(Lut the totality of the attributes of the individuals. - 
It is easy to understand how useful such ideas were 
in correcting the va gueness and m ystimm of Burke and 
Hegel and M aistre ; but it is no less easy to imderstand 
iroiT'incomplete the tystem was which refused to 
\ recognize that a social group of men possesses attributes ' 
I'distinct from'those’of its component members and lives., 
la life that is other tlum theirs. Though group p^- 
chplogy is full of pitfalls for the unwary, a theory of the 
state that ignores it is an inadequate thing. Bentham > 
and Austin and Mill in fact never reached a theoiy of the ■' 
st^e.-'The limit of their political science was, in terms 
"of a distinction that also was ignored or unnoticed by 
them, a theory not of the state, but of government. 
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THEORIES OF CONSTITHTIONAIi GOVERNMENT 
1. The Struggle for Conslilvtions on the Continent 
While Great Britain worked out in comparative 
calm the adaptation of her political sj’stem to the needs 
of the nineteenth centurj', progress in the same direc- 
tion in the rest of Europe was attended with a long 
series of con^njlsions. From the fall of Napoleon’s 
empire for full two-thiiris of a centurj' agitation w’as 
continuous and ivare were not infrequent for the realiza- 
tion on the Continent of political ideas that had been 
made prominent by the French Revolution, Until 
the middle of the centuiy' the liistor)' of the period is 
punctuated with insurrections; after 1850, the tj^ie of 
disturbance changes to international wm\ 

Insurrection made its first imposing'appearance in the 
early twenties, when the Carbonari and the Free Masons 
rose in Italy and Spain respcctivelj', and temporarily 
converted Bourbon despotisms into a semblance of 
constitutional governments. At the same time Portu- 
gal w'cnt through a similar experience, and the Greeks 
won the mterest and sjunpathy of Chiistendom by 
throwing off the yoke of the Sultan. 

Before the widespread ferment attending these move- 
ments had subsided a more tenifjdng shock was given 
to conservatism by the reappearance of revolution in 
France. In July, 1830, the Bourbon Charles X was 
218 



driven from the throne and the Orleanist Louis Philippe 
was put in his place. All Europe was filled v\ith unrest 
and alarm lest these events should be the prelude to 
such developments as had followed the uprising against 
the brother of Charles in I7S9. Onl}- at two widely 
separated centers, however, were there serious conse- 
quences. Poland rose against the Czar and was ruth- 
lessly cnishcd back into subjection ; the Belgians broke 
away from the connection with the Dutch that had been 
arranged by the grc.it powers at Vienna, and were 
assisted by these same powers to set up an independent 
neutralized monarchy. 

After the turmoil of these affairs there was a fretful 
intciwal of peace. Then came the most \iolcnt of all 
the insurrectional^’ com-ulsions, that of 1S48. France 
was again the first to set up the standard of revolt, 
and she was easily first in the unexpectedness of the 
outcome. None would have predicted when the in- 
surrection began that the French government wa>' 
about to pass from constitutional monarchy to repuli- 
lic and from that, within four years, to a second Napo- 
leonic empire. Central Europe on this occasion fur- 
nished tumult.! th.ll in fen’or .ind comple.’dty fairly 
rivalled those in France. All the German and all the 
Italian peoples were aflame with political passion. Ber- 
lin and Vienna and Rome were the scenes of bloody 
conflicts. At Frankfort a famous assembly of Germans 
labored long but futilcly on the project of uniting Ger- 
many under a constitutional government. At Buda- 
Peslh a short-lived independence of the Hapsburger 
cheered the hopes and stimulated the florid eloquence 
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of the Magyars. On every side it seemed as if the old 
order was finally destroyed. But when after two 
tempestuous years the tumult ceased, the Hapsburger 
and the Hohenzollem ruled their dominions and their 
neighbors as before, and on the face of things Central 
and Southern Europe showed little change. 

Beneath the surface, however, a transformation had 
been effected that was readily perceived when trouble 
again appeared among the nations. Not internal but 
international conflicts assumed the chief place in 
European politics, and the projects of the warring 
powers were in an ever-increasing measure determined 
by considerations of national growth and consciousness. 
The operation of this influence is not hard to discern 
in the Crimean War and in the Italian War of 1859 ; 
in the great Bismarckian conflicts of 1866 and 1870 the 
consolidation of German national unify was the avowed 
end and the most efficient instrument of the triumphant 
Prussian policy. Nor was the notion of nationality 
lacking to the Russo-Turkish War of 1877-78; for 
Serb and Bulgar received through this war the birth- 
right of substantial independence. 

Looked at from the point of view of political philoso- 
phy, the sbcty-five years (1815-1880) of strenuous state- 
craft Just surveyed shows three bodies of doctrine 
occupying successively the chief place in the current 
speculation. The first was constitutionalism, which 
dominated thou^t till the middle of the century. The 
second was nationalism, which reached the climax of 
its sway over men’s minds in the sixties. The third was 
socialism, which was on the high road to universal 
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absoiption of pliilosoph}’ when the period closed. It 
is the purpose of the present chapter to set forth the 
salient features of the doctrines that accompanied the 
spread of constitutional goveniinent throughout Westr 
ern and Central Europe. 

Despite the strong rcactionat^' and obscurantist 
influence manifested hi the Holy Alliance, the govern- 
ments actually organized in the slates whose monarchs 
were restored by the Congres.s of Vienna, furnished 
abundant cndence llmt the ido.TS of the rei'olution had 
not lost all their force. Rspecially conspicuous was 
the idea that some kind of constitution — of funda- 
mcntiil law, written or unwritten — wus of the essence 
of a ration.al and workable sy.stem. Variou.s practical 
conditions' confirmed the old tendency to regard a 
formal written document as in the only full and precise 
sense a constitution. Hence the demand for some such 
well-defined legal basis for the government, whether 
monarchic, .iristocnitic or democratic, became the 
central fc.ature m the program of the Liberal party in 
every stale. Concession to this demand went steadily 
on among the princes of the Contuienl, strongly resisted 
only by Austria, Rus.sia and Prui^sin. After the crisis 
of 1S4S the Hohcnzollem and later the Hapsburger 
gave way, and by 1S80 practically every Christian slate 
of the Continent save Russia was governed under a 
written constitution. 

' Amang them the tact that irhcro French dominion, nrtcr loni; 
Bwny, was destroyed and a sweaping roorRanizatiou was necessary, 
the restored princes were almost compelled to formulate the prin- 
ciples that were to characterize Iboir eoremment, in order to suvo 
their subjects from hopeless confusion and anatoliy, 




POLITICAL THEORIES 


During the agitations and conflicts that attended the 
progress to this end, theoretical debate developed new 
and strildng doctrines only as to the content, not as to 
the deshability of the written code. There was the 
greatest divei'sity among the actual constitutions as 
to the organization and action of the governments. 
In every state there was continuous strife between 
parties devoted to the application of Kberal and con- 
servative interpretations respectively to the fundamen- 
tal law, or to the expansion of it in the sense of their 
interests. As to the essential requirements of constitu- 
tional government, theory was practically unanimous 
in holding that there must be some guarantee of rights 
to the individual and some reciprocal check and balance 
among the legislative, executive and judicial powers. 
It was further held by all but the ultra-conservatives 
that rational government required the participation 
of some form of deliberative assembly, representing in 
some way the body of the population. All these re- 
quirements had been understood and met in Prance in 
1789 and the following years, but the snift progress of 
those years into anarchy remained a potent warning 
to the Liberals of the ne.\t generation and interposed 
a barrier for decades against every suggestion of re- 
publicanism. Hence the chief problem of those who 
speculated on the theory of constitutional government 
was to find a safe and useful niche in the system for the 
monar’ch. 

Thus until after 1848 the theories of the constitutional 
state, Rechtsstaat, as the Germans called it, were largely 
concerned with the effort to reconcile the functions of a 
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representative assembly with those of a hereditarj- 
monarch, to insure the liberty of the subject indmdual 
against the historical and traditional omnipotence of 
the reigning indhidual, and to partition sovereignty 
neatly betu’ecn the prince and the people or banish 
the troublesome concept from the ken of philosophy. 

2. Types of (he Realized Constilitlions 

The concrete pro\nsions of the constitutions on cer- 
tain fundamental points furnish a clear revelation of the 
theorj- that was prevalent. WTiat is contained in the 
codes themselves as to the origin of their prescriptions 
and the power to modify them, as to the relation of the 
constitution to ordinarj’’ legislation, as to the part of 
the prince in the making and the execution of laws — 
constitutes the most useful path of approach to the 
speculative doctrines of the time. 

France led off, as we have seen, in the promulga- 
tion of a Charle Conslilutioncllc by Louis X\TII at his 
restoration in 1814. So far as this document itself 
furnished endence, the authority on which it w'as based 
was the will of the monarch. To withdraw it or to 
make changes in it of any Idnd whatever, seemed equally 
in his discretion. He was, finally, the definitive 
inteipreter of its pro^isions in any doubt as to their 
meaning or operation. Under this last principle 
the clause giving the king the ordinance pow'er was con- 
strued by Charles X, in 1830, as a warrant tor royal 
decrees setting aside certain statutes and contravening 
the Charter itself. The result was the revolution that 
put Louis Philippe on the throne. A revision of the 
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Charter was effected in connection with this event, and 
the phraseology of the instrument, like the proceedings 
by wliich the revolution was effected, disposed finally 
of the idea that the will of the monarch was the basis 
of the constitution, and gave most support to the doc- 
trine that the fundamental law’ rested upon a compact 
between the king and the elected representatives of the 
people. To this system pertain those famous specimens 
of Gallic phrase-making —"A throne surrounded by 
republican institutions” and "The king reigns but he 
does not govern.” The constitution was no more suc- 
cessful than these .ingenious party formulas in giving 
precision to the royal function. The politics of the 
July monarchy turned alw'ays on the critical ques- 
tion whether the superior power in the state should 
gravitate to the king or to the elected representatives 
of the people. 

In many of the lesser states of Europe the course of 
events was much like that in France. Few princes, 
however, had as much success ns Louis X\TII in impos- 
ing on their subjects constitutions of exclusively royal 
origin. In most cases the fundamental law took shape 
as the result of a formal agreement between monarch 
and estates-gcncral, and was treated by all parties as 
beyond amendment save by consent of all who were 
concerned in its establishment. As the old estates- 
general was supereeded in the new’ constitution by the 
bicameral legislature, tliis oigan became the coordinate 
factor with the monarch in the guardianship of the 
supreme law'. Formal modifications of the constitution 
required the joint action of parliament and crown ; but 
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a strong and resolute prince rarclj' failed to impress 
upon the established q-stem, l)y interpretation and 
administrative practice, the principles that favored his 
owi particular policies. The millen constitutions of 
the nineteenth centurj- proved little nioreclTectlve than 
the unmitten law and custom of England in the seven- 
teenth for the speedy and final elimination of the royal 
prerogative from the liigli place.s of authority. 

A particularly good illustration of this is to be found 
in the early hisloiy of Prussia under the constitution of 
1850.' Tliis instrument, formulated by royal authority 
in agreement, until representative bodies, was promul- 
gated by Frederick William W as fundamental law 
for the state. It embodied guarantees of indindual 
rights on a generous scale, and it assigned an important 
part in legislation to a chamlier that was in some 
measure representative of the people. Both the terms 
of the constitution, however, and the interpretation 
that was at once adopted in practice maintained for 
the monarch a scope of authority that left no room for 
the intrusion of democracy, or for the transformation 
of the government from the ro 3 -al to the parliamcntarj' 
tjTic. Tlie principle of separation of powers, with 
check and balance in the interest of popular liberty, 
received no recognition. To the king was ascribed the 
whole executive power, the controlling influence in 
the legislative power, and, moreover, the broad author- 
ity to issue ordinances for the execution of the laws. 

In general the government in Pnissia under the 

■ EnEiIish tronslatioo by Professor J. H. Robinson in A nnale of the 
Ameriem Academy of PelitiaU and Social Seienee, Vol. V, Supplement. 
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constitution continued to be, as before, a government 
by the long, subject only to the new condition that in 
matters of lawmaking he w'ould act in conjunction with 
the chambers. How' little this restriction meant wdien 
a critical issue arose was revealed in 1862 w'hen Bismarck 
became the king’s chief minister. It ivas ejqilicitly 
laid dorni in the constitution that the revenues and ex- 
penditures of the state should be determined annually 
by the budget, w'hich must be voted as law'.‘ For four 
years, however, during which the chambers w'ould not 
agree on any budget, the government administered the 
finances according to its unrestricted will. Certain 
grounds for lliis action were found in the constitution, 
Ihougli Bismarck afleru’ards admitted that they were 
without serious value, llliat really enabled him to 
carry through his policy against the wolent opposition 
of the Liberal party was the steadfast assertion of the 
doctrine that the responsibility for the conduct of the 
government in Prussia was in last anatysis in the king, 
and that he must do his dut}', in conformity with the 
constitution if possible, otherwise without reference 
to it.’ 

■ Articio 100 of f bo conslilution ran nii folloirs : “ Taxes and 
contributions to tbo publio treasury shall bo collceted only insofar 
ns they shall linvo been inelndod in tho budget, or authorized by 
special lan's.” 

’ The tcohiiieal question was, whnt should bo done when tho two 
houses could not ogreo on a measuro indispensable to tho o-xistonco of 
tho gorornmonl. Tho upper house of tho legislature was controlled 
by tho niinistiy, and could thus re,adily bo made tho moans tor 
cScoling n disagreomont with tbo more popular chamber. Bis- 
marck, ha-ring croated this situation, took tho high ground that the 
king must save tho state from tho anorohy thraatonod by the 
f oilura of tho ohambora to perform thoir duty. 





THE MONARCH MAKES LAW 


257 


In addition to this dogma of the general residuary 
power in the king the monarchic principle was sustained 
in Prussia and elsewhere by a special theory of the 
nature of law and legislation that was developed by the 
jurists of the public law. The common assumption 
that the participation of the chambers in legislation 
implied that their function in the matter was equal or 
superior m importance to that of the prince was de- 
clared to be erroneous. A dual process is involved, so 
the argument ran, in what is commonly spoken of as 
law-making. First the content of an act of will is 
determined ; second, the will is expressed in the form 
of a command. In only the first process do the cham- 
bers take part. They aid by their deliberations m 
ibmg the content of the future law. But when their 
proceedings are entirely corrqrleted, the result is by no 
means law. It still lacks the essential element — the 
command that subjects conform to the indicated rule 
or be punished. This final and decisive element it is 
the function of the king exdusivdy to supply, through 
the performance of his duly to promulgate the laws. 
Only through this royal act is law technically “made." 
So long as this ultimate act remains the function of the 
monarch, it is idle to speak of sovereignty as resting 
anywhere but in him.’ 

Closely associated with this support of the monarch- 
ical principle was the distinction carefully worked out 
between statute and ordinance. ' So far as the prince was 

‘ For a clear expositien of this doctrine, which wae long conspicu- 
ous in continental public law, see Jellinek, Qesett und Vmrdnvni, 
p. 312 el tej. 
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formally vested with the executive power, his li^t to 
issue commands that were inddental to the execution 
of the laws was conceded in all constitutions. But in 
practice the administration of public busmess in every 
governmental sj'stem required frequent acts of authority 
that could not be thought of as related to any specific 
expression of legislative will. Where constitution or 
statute set definite bounds to such acts, the ordinance 
power ceased ; but within this limit there was room for 
the assertion of a degree of power that gave great sup- 
port to the theor)'- of monarchy. Charles X of France 
lost his throne, as has been stated, through an attempt 
so to extend the ordinance power resented to him by 
the constitution as to justify the contravention of con- 
stitution and law. In the amended constitution under 
which Louis Pliilippe assumed the crown it was gjecif- 
icaJly provided that the power to issue ordinances 
should not extend to suspending the laws or dispensing 
with their execution. This principle was mcorporated 
in the widely influential Belgian constitution of 1830, 
through which it was ultimately passed on into the 
public law of many German states.* 

AH the forms of doctrine devised for the support 
of the monarehic principle were animated by a purpose . 
to assail at one point or another tlie dogma of the 
separation of powers. This dogma was the stronghold 
of popular sovereignly. Not by Ic^cal necessity, but 
by revolutionary history and tradition, Montesquieu’s 
famous classification and distribution of the functions 
of government had become the dislanctive attribute of 

* Jellisek, Gaeti and Yerardmmg, p. 99, 
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liberal constitutionalism. A king thus was held to be, 
like the legislative chambers and the courts, one of the 
three agencies for carrying into effect the will of the 
sovereign people. Against this idea the conservative 
lawyers invoked, as we have just seen, the testimony of 
both histor}-- and the working of the constitutions them- 
selves. Speculative philosophy came also to the front 
in the same cause with criticism that played havoc 
with the verj' foundations of the whole doctrine. It 
was declared to be incomplete and otherwise defective 
in its anal}'sis of the functions of government, and 
confused in its distribution of functions among the vari- 
ous organs. The upshot of all the criticism, however, 
tended to be the demonstration that the chief practical 
weakness of the doctrine was the failure to make per- 
fectly clear the necesshy of the monarchic element. 
An ingenious effort to reformulate the familiar theory 
and make it serviceable alike for liberals and for mon- 
archists was the leading feature of a philosophy that 
had some vogue in France at the time of the Bourbon 
restoration, 

3. Benjamin ConsHant: His Theory oj the Royal Power 
Benjamin Constant, 1767-1830, was one of the most 
influential writers of the French Liberal school in the 
last two decades of his life. The basis of his doctrines 
was the sovereignty of the people. This he developed, 
however, rather in the general spirit of Montesquieu 
than in the spirit of Rousseau. He contraverted force- 
fully the dogma of an absolute sovereignty anywhere. 
Neither in any individual nor in any class nor m society 
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as a; whole, he held, could there be a right to the un- 
qualified exercise of its will. Like Locke and Montes- 
quieu, he would recognize no authority on earth as 
without limits — “neither that of the people nor that 
of the men who claim to be its representatives nor 
that of kings, by whatever title thej' reign, nor that of 
law. . . 

Constant’s gnnpathj' uith the spirit of the English 
system led him to the formulation of a somewhat novel 
and striking doctrine as to the royal power. His idea 
was obviously derived from the working of the British 
constitution in his own day as distinguished from the 
operation of it which had been responsible for Montes- 
quieu’s view. According to Constant, the three powers 
enumerated by Montesquieu and recognized in most 
written constitutions were not exhaustive of the fiuic- 
tions of normal government. From the e.xpcrienco of 
France, in particular, he concluded that even in repub- 
lican govcnimcnt the old analy.ris was inadequate, 
while for constitutional monarchy there were discernible 
five species of power, each of which should bo properly 
vested in a special organ. The five that he enumerates 
are these : the royal power, the executive power, the 
power that represents permanence, the power that 
represents opinion, and the judicial power. Of these, 
the executive power belongs to the ministers, the judicial 
power to the courts, the power representing permanence 
to a hereditaiy asficmbly, and the power representing 
opinion to an elective assembty. Above them all 
stands the royal power, whose characteristic function 

> Constnnt, Politique Coiulitutionelle, Vol. I, p. 13. 
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it is to regulate and harmonize the movements of the 
four, to the end that cooperation rather than reciprocal 
obstruction maj’ prevail among them. 

It had been a common and a troublesome criticism 
of Montesquieu’s doctrine that in operation it tended 
ine\’itably either on the one hand to deadlock or on the 
other hand to the clear predominance of one of the 
powers over the others. Constant’s doctrine aimed to 
meet both these tendencies by ascribing to the royal 
power the single function of maintaining each of the 
others in its proper place and thus preserving the gov- 
ernmental machine in equilibrium.’ 

Constant is interesting and ingenious in illustrating 
from histoij' the serious consequences that resulted 
from a failure to develop the balancing influence. The 
constitutional monarchy as found actually in the Eng- 
land of his day seems to him to solve tlie great problem 
for which before no solution wjb attainable. The 
English king embodies a neutral and intermediary 
power which is distinct from the executive power. This 
distinction between the royal and the executive, that 
is, between the king and the ministi}% is the most con- 
spicuous feature of Constant’s doctrine. l\Tiile the 
old defenders of monarchy saw in this distinction merely 
a purpose of reducing the monarch to a nullity. Constant 
made it the means of elevating the monarch to a position 
of the most serious significance in the government. The 
trend of his argument was to put the control of the 
ministry' wholly in the king. The greatly mooted point 
as to whether the monarch should be obliged to dismiss 
* Op, at, Vd. I, olup. Si. 
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ministers that were not acceptable to the representa- 
tive body, was left more or less in the background. 
Constant pointed out with special zeal the importance 
of an unfettered discretion in the monarch in respect 
to liis ministers. 


The executive power (that is, the ministry] is deposed 
nitbout being prosecuted. The king has no occasion to 
convict his ministers of an error, of a crime or of any guilty 
undcrtaldng in order to dismiss them. He dismisses them 
without punishing them. Tims nil that is necessary happens 
without anything that is unjust ; and, as always results, this 
method, because it is just, is also useful from another point 
of view. It is a great vice in any constitution to leave to 
powerful men only the alternative of keeping their power or 
going to the scaffold.' 

Tlie effort of Constant to find a logical justification 
for the monarch by considering him an organ of govern- 
ment rather than the sovereign of the state, was quite 
characteristic of the desires of thinking men in those 
days of transition from monarchic to popular sov- 
ereignty. Ilis spirit was the spirit that dominated both 
Prance and England in the daj's of the July monarchy. 
It fell short, however, of successful opposition to the 
growing force of democratic sentiment. Tlie heredi- 
tary principle was always a stumbling block to those 
who sought to ^ve to the monarch a serious function 
in government, while at the other extreme the demand 
for universal suffrage was the element of weakness in 
the cause of undiluted popular government. The 
trend of things, however, was steadily toward de- 
mocracy. 


»Pp.e«.,VoI.I,p.23. 
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4. Gmta, the Dodrinahc 

This admirable representative of French culture in the 
first half of the nineteenth century' was more dis- 
tinguished in historical than in political science, and in 
the practical than the theoretical aspects of govern- 
ment. During the decade of the twenties Ins lectures 
at Paris on the ori^ of representative institutions in 
Europe gave him a prominent place in the rising group 
of national liistoiians. Devoted irith all his soul to 
the July monarchy, he became the mainstay of Louis 
Philippe’s government, and as prime minister bore the 
responsibility for its downfall in 1848. Exile in Eng- 
land brought about a renewal of his researches in his- 
tory, enriched by the teachings of a highly mstructive 
career in sUtesmanship. His lectures on the origin of 
representative government were, after careful revision, 
given to the public. These, nith his famous course on 
the general historj' of civilization in Europe, fixed his 
reputation for scholarship and literarj'power. At several 
points in his historical narrative he turned aside for 
philosophical refiection, and it is from these digressions,’ 
colored as they are by the teachings of his dramatic 
public career, that we are able to derive the funda- 
mentals of his doctrine as to representative government 
Like Benjamin Constant, Guizot rejected the concept 
sovereignty as an element in rational political theory'. 
To him the term meant, if it meant anything, an ab- 
solute right of making law for a social group of human 
bemgs — an absolute dominion of a human will over 
‘ Theao are to bo found ebiofl; in Rcpracntalive Oererntnent 
I, loots, vi-viiij Ft. 11, loots, x, xv-xviil. 
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other human wills. Such dominion was to him 
merely the essence of tj'ranny, against which history 
showed that society in all its grades and forms liad 
always protested. This universal protest sufficed to 
satisfy him that the ascription of absolute power to 
human beings, whether one or man}' or all, "is an iniq- 
uitous lie.” Not will, but the instinctive sense of 
justice and mason that dwells in evci}' human spirit, 
must be the ultimate basis of political obligation. 

Guizot cnei^ctically assailed the long potent dogma 
that stressed the part of the will in the thcoiy of the 
state. Liberty he held to be as little dependent on ivill 
as was authority. That the indmdual can be bound 
only by his own will, as Rousseau assumed, was to 
Guizot absurdity. Tlie individual is bound, as his 
mil itself is delcnnincd, by the conscious or uncon- 
scious operation of the ideas of reason, truth and justice 
that inhere in his being ns man. 

. . . man lins not an absolute power over himself in virtue 
of iiis will ; as a moral and reasonable bring he is a subject, 
— subject to laws which he did not himself make, but which 
have a rightful authority over him, although, ns a free agent, 
he has the power to refuse them, not his consent, but his 
obedience.' 

From this rather optimistic assumption as to the 
psycholog)' of the indmdual, Guizot’s nominalism 
made easy for liim the conclusion that political au- 
thority rested elsewhere than in human volition. For 
society was to him but a collection of indmdual men, 
and was subject, therefore, to no other principle than 
that which controlled in the life of each.“ 

' Rip. Oovt., Pt. II, Icot. 10. « Ibid., Pt. I, loot. 6. 
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According to this reasoning sorcreignty, as an ab- 
solute norm of authority in a state, could be attributed 
neither to any indmdual nor to any number of indi- 
\iduals, but only to reason, truth and justice — the 
abstract ideals to which men ine^tably tend to con- 
form. In other words, there was no place in political 
philosophy for that concept which Hobbes and Eous- 
seau, Blackstonc, Bcntham and Austin had made the 
corner-stone of all soimd doctrine, even of all possible 
doctrine. The monarch of the Levialhan, the commu- 
nity of the Conlrat Social, the “supreme, irresistible, 
absolute, uncontrolled” authority that was placed at 
the summit of the English law by Blackstone, and the 
determinate human superior from which Austin had 
set out — all were banned to the scrap-heap by Guizot. 
tVith thdt group of earnest and talented Frenchmen 
who were known as the Doctrinaires, he strove to solve 
the problems of France after 1815 by denying sov- 
ereignty to both Bourbon and people, and striving to 
satisfy the aspirations of the limes by glorifiring the 
rationaUty and justice of the Charted 

On the basis of his idea about sovereignty Guizot 
developed liis conception of representative govern- 
ment — the main subject of his peculation. Govern- 
ments fell, he held, into two classes, according as they 
did or did not attribute absolute sovereignty to human 
beings, one or more. AH of the first class were despotic. 
Representative government was of the second class, 

' For a good account ot the political doctrines of the group to 
which Guizot belongod seo Merrhun, Hittory of the Theory of Sov* 
ertignUj since RowteaUt chap, r, '"nio Sovereignty of Reason,*’ 
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based on the denial of the right in any man to make law 
for himself or anybody else, and on the assumption 
that all political power is to be directed to approximat- 
ing the realization of reason, truth and justice. A 
corollarj' of the last dogma was that power in the gov- 
ernment must be assigned to those who were most 
capable of approachmg reason, truth and justice. 
The whole operation of the sj’stem tended to gather 
up from the different parts of the community where 
it was to be found the talent best adapted for the reali- 
zation of this high end, and to open to this talent the 
opportunity to promote through the conduct of govern- 
ment the best interests of the community. Guizot 
did not claim that the working of representative gov- 
ernment would be perfect; but he believed that it 
would come nearer to the maintenance of true liberty 
and to the tiuo end of the state than any other system 
thus far dorised. The conditions in which the ex- 
cellence of representative government would be mani- 
fest he laid down sununarily to be these : That indi- 
ridual liberty should be understood to consist in the 
power of a man to conform his udll to reason ; that the 
guarantees of liberty should aim to secure the conform- 
ity of all uills, both of governors and of governed, to 
reason ; that actual power should be in no case absolute, 
but in every case merely legitimate ; and that power is 
legitimate when it is recognized and accepted by the 
free reason of the men over whom it is exercised.^ 

The conscious end sought by Guizot in his theorizing 
was to banish from political science the conception of 
> Ref. GmH,, Ft. II, loot. 10, at end. 
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absolute power. Definitive power he recognized as 
permeating every governmental organization ; the last 
word in any one of its various fields of action must be 
the right of some person or persons. But the right in 
any person or persons to say the hast word in every 
field of action, he held incompatible with rationality. 
It was the formal end of representative govcnmicnt — 
the highest achievement of political speculation — 
to provide that cveiy species of definitive power should 
meet with restraints enough to prevent it from assum- 
ing omnipotence. The widest and highest of these 
powers must especially be so organized as to insure 
that it do not usurp absolute authority, but act al- 
waj’s within the rules of reason and justice. ‘‘Tlie 
art of politics, the secret of liberty, is, then, to pro\ide 
equals fo'r eveiy pow'er for which it cannot prowde 
superiors.” 

This was in substance the old theor}' of the check 
and balance in government — familiar for generations. 
Guizot’s immediate practical purpose W'as to gain for 
the written constitution of France the credit of a 
complete and final embodiment of this theoiy. He 
demanded for the Charle the same exaggerated rev- 
erence that had been accorded by great-minded Eng- 
lishmen like Burke to the unwritten constitution of 
England. At the same time he freely and regretfully 
conceded that the peculiar success of the English 
Bj'stem, a product of unconscious growth and adapta- 
tion to concrete demands, was not to be expected 
of any government that was planned and instituted 
complete at a given moment of time. He was too 
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strongly imbued with the historical spirit to feel 
any confidence in constitutions scientifically made to 
order.’ All that he hoped from the Charte was that 
it should senm as a sea anchor, steadying France till 
the perils of a-priorism and self-consciousness should 
pass away, and she should be able to relapse peace- 
fully into the benign influence of his particular ideas 
of reason, truth and justice. 

Tlie eternal verity that Guizot found in the Charle 
was its parantec against any exaggeration of power 
in either monarch or people. Tlic balance between 
these two equally menacing elements he believed to 
be there justly maintained. It was his pathetic fate 
to see himself and all his theories repudiated by France, 
and absolutism triumphant through democracy and 
monarchy in turn. 

5. ToequeriUe and Realized Democracy 

Wliilc the cause of constitutional monarchy was up- 
held by the doctrines that were represented so well by 
Constant and Guizot, there was no lack of speculation 
on republican and fully democratic lines. Most of 
this, however, was more ardent than novel, and tended 
merely to reproduce and reiterate the ideas that were 
dominant at the end of the preceding centurj'. A 
sensational diversion from the monotony of the dis- 
cussion in tliis branch of liberalism was created by 

> Sco his crilicLsm of tho analytical moUiod in modern political 
science, in op. eil.. Pt. II, Icot. xv, ad inil. It was tho fortune of 
the Enelisb system that it developed naturally and spontaneously 
out of facts, when tho seicDco and nrtilico that distincuishod modem 
times wore unknown, Loe. oil. 
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the priest Lamennais, who in 1834 began his twenty 
years of futile enthusiasm over the idea of democratiz- 
ing Catholic Christianity.’ He became eventually a 
full member of the socialistic group, in whose doctrines 
democratic philosophy found a really new and produc- 
tive field of development in and after 1848. This 
type of speculation we shall take up for consideration 
later. At the present point attention must be given 
to a discussion of democracj- that was wholly distinct 
in method and in spirit from those that had become 
traditional. 

It has appeared in earlier pages of this volume that 
the political s}'stems of the Americans had been of 
more than negligible influence in motivating the French 
Revolution of 1789. liRth the submergence of re- 
publican ideas in the Napoleonic period and that of 
the Bourbon restoration, the great experiment of the 
United States ceased to receive much attention. Lib- 
eral exiles from the disturbed regions of the Old World 
found a safe refuge but little comfort in the crude com- 
munities of North America. The adlierents of con- 
stitutional monarchy assumed, unthout much investi- 
gation, that the peculiar people across the ocean could 
furnish no suggestions that would be of use where 
royalty was of the essence of rational government. 
Then, in 1835, the first volume of Tocqueville’s Democ- 
racy in America appeared, and throughout the intel- 
lectual circles of Western Europe both democracy 

‘ His PaT()les d'un crByanl appearod in 1834. For a full and 
impartial account of his life and works, seo Bpnllcr, Lamennnis, 
Paris, 1892. Suggestive also is Leski, Aulhorily in the Modern 
Slate, jibnp. iii. 
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and America took on a new aspect and a new sig- 
nificance in political speculation. 

A general analysis of Tocqueville’s famous work 
cannot be undertaken here. Its scope far exceeds 
the field in which wc arc interested, and its influence 
in our limited field was not of the greatest. On cer- 
tain points^ however, in the working of democratic 
govenimcnt under a written constitution, Toeque- 
^^]le’s acute obsen'ation and brilliant Hlerarj’- expres- 
sion estabb'shed a new canon in political science. We 
shall confine our attention in this place to his method 
in general and to his exposition of two or three features 
of the constitutional sj’slem in action.* 

In mclhod Tocqucnlle continues the line of Aris- 
totle, Polybius, Machiavelli, Bodin and Montesquieu. 
The lasl-namcd is at many points an openly imitated 
model. Like all these great thinkers, Tocquciillc makes 
the obson'ation of facts the basis of his pliilosophiz- 
ing on politics. He differs from Aristotle and Bodin 
in making no effort to work out a complete science 
of the slate ; and he differs from Montesquieu in con- 
fining his comment to the laws and customs of a single 
people. To Machiavelli’s Discourses on Livy the 
Democracy in America has a striking kinship: the 
Florentine’s search among Roman institutions for 
lessons that shall profit the Italian republicanism of 
the fifteenth centuiy is closely paralleled by the Breton’s 
investigation of America for the benefit of French 
republicanism in the nineteenth. But Machiavelli 
‘ The Democracy in America is tbo only work that shall ooncern 
us horo. His other writiogs bad no important bearing on the Ins' 
toty oC ninotconth-contury constitutionalism. 
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took his facts at second hand, while Tocque^nile ^^Tote 
on the basis of personal observation. At this point 
the French philosopher comes into close connection 
mth Polybius, whose analysis of the Roman state 
sprang from the note-book of the foreigner. As Polyb- 
ius's conception of the Roman constitution formed 
the basis of all q'stematic speculation on the subject 
later among the Romans themselves, and as Montes- 
quieu furnished the English noth the first coherent 
theory of their constitution, so Tocque\'il]e’s e.\position 
of the American democracj' has been the source of many 
of the commonplaces in the conception of their institu- 
tions that has became traditional among the people of 
the United States. 

The tenacity with which Guizot and other liberals 
resisted every' intrusion of democratic ideas was due 
in large measure to the memories of the Jacobin regime. 
It was firmly believed that no constitutional provisions, 
however astutely devised, could prevent a government 
based on popular sovereignty from becoming sooner or 
later an odious despotism. Universal suffrage was 
sure to be the electoral law, and this would inevitably 
mean the tyranny of a majority', regardless of all 
restrictions that might be imposed by a constitution. 
Tocqueville’s great service was to set in a clear light 
the agencies, both within and without the formal 
prescriptions of the written fundamental law, through 
which, in the American system, this dreaded e^'il 
was mitigated and postponed, if not racaped altogether. 

He pointed out, in the first place, the qualifications 
permeating the principle of sovereignty. His own con- 
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ception of sovereignty was wholly lacking in precision, 
tending on the whole to agree with that of Guizot and 
Constant. It was the ultimate lawmaking authority, 
but it was not absolute in any human will, whether 
indmdual or collective. It was in last analysis justice 
and reason only; and what was just and reasonable, 
he declared, with confusing inconsequence, was to be 
found in the will of the majority of all mankind.' 
Such inconsistency in thinking about sovereignty was, 
however, not out of place in a discui^sion of the Ameri- 
can political system ; for there was as yet no consensus 
in the United Stales as to the abode or even the attri- 
butes of this elusive entity, and the many constitutions, 
state and federal, with all their elaborate formulas, 
gave no conclu-rivc demonstration that .sovereignty be- 
longed cither to the states, individually or collectively, 
or to the people as a whole, or to the people segre- 
gated in the several state communitic.s. Each of these 
wws, as well as various others, was propounded from 
lime to time by speculative minds, but the most com- 
mon idea was that supreme power was divided between 
the United States and the indh-idual states, each being 
sovereign in its sphere. 

This was the dogma adopted by Tocqucvillc, with- 
out question as to the solution of the difiicult problems 
of logic suggested by it. Tlie thcoiy .served his pur- 
pose by c.\hibiting at the veiy' base of the system an 
agency through which the perils of democracy were 
avoided. Since the constitution itself denied certain 

< Vemncracy in America (Rcovo-Bo^n tranii.), I, p. 330 et teq. 
Compare p. 154. 
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powers to the states and certain others to the general 
government, there could be no claim to absolute 
authoritj' by either branch of the dual sj'stem. More- 
over, there must be a natural tendency of the states to 
resist illegitimate extension of its powers by the general 
go\'emment, and vice versa. Thus was revealed a new 
item in the list of checks and balances througli which 
liberty was insured — an item that was excluded by 
the nature of the case from every unitary s}'stem. 

Tocqueville was quite aware that this principle had 
been employed in a crude form in earlier confedera- 
tions of states; but he detected and set forth with 
clearness the features of its application in America 
that gave a distinctive character to the United States, 
whose government he thought must be designated as 
incompletely national rather than strictly federal. 
It was at all events, he believed, a new tj-pe of political 
organization, for which a special name had not yet 
been devised.' Its appearance had been due to the 
special needs of the Americans immediately after 
achieving their independence. "Whether the new de- 
vices would be available for other peoples was far 
from certain ; the late attempt of the Mexicans to use 
them had proved a dismal failure.® In any case, 

‘ Op. ell., I, p. 201. Tocqneville seems to havo been unfomilmr 
with the Qerman distinction botween Staalenbund and Bundesataat. 
Pfizer published in 1835 on influential work on German publie 
law in which he sought to show bow tbo German Bmd had in it 
the making of a Bundesataat. — See Bibliography, infra. 

’ "The Constitution of the United States resembles those fine 
creations of human indnstry which insure wealth and renown to 
their inventors, but whioh ore profitless in other hands. This 
truth is exemplified by the condition of Mexico at the present time.” 
— /Kd.,211. 
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however, it behooved the pliilosophical observer to 
note critically and dispassionately the new phenomenon 
in political science. 

The chief feature that made the United States unique 
among federal systems was the assignment to the gen- 
eral government of the power to enforce its authority 
over citizens by direct action of its o™ officials rather 
than indirectly through the officials of the states. 
This afforded, Tocquc\dlle thought, a necessary cor- 
rective to the anarchic tendency that commonly mani- 
fested itself in confederacies. It strengthened the 
central government as against the states. On the 
other side the integrity of the states was guaranteed 
by their possc.ssion of all rcssidual authority outside of 
the limited field ascribed to the United States. Against 
both governments the rights of the individual wore 
seeured, not only by the constitutional restrictions 
familiar in Europe, but especially by two denccs that 
aroused the liveliest curiosity and interest in the 
philosojihcr. 'Fliese were, first, the extreme decentrali- 
zation of admimstration, and second, the exalted 
political function of the judiciary' in its power to pass 
upon the const it ulioiiality of legislative and e.\ecutive 
acts.' These two elements in the American system 
were fust brought into prominence among European 
tliinkeis by the descriptions and eulogies framed by 
Tocque\'ille. From his time to the present day they 
have been continuously in the focus of historical, con- 
stitutional and juristic discussion. 

The origin and influence of these two features of 
> Op, dl., I, obapa. v and vi. 
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American political life are set forth with great accuracy 
and impartiality by Tocqueville. He finds in both of 
them an important part in the successful career of con- 
stitutional democracy. The exclusion of a remote 
and unfamiliar authority from the management of 
local affairs has a wholesome effect upon the interest 
and activity of the community in its own busmess, 
and so by suggestion upon its concern in the wider 
sphere. Self-government in the towns and counties 
is the primary manifestation of the democratic spirit 
that is essential to the whole sj^tem. It furnishes 
also a most significant item in the list of reciprocal 
checks upon the undue extension of governmental 
activity. Where it prevails there is no opportunity 
for the development of the oppression that is likely 
to accompany a wide-reaching authority in the central 
administration.* 

Of somewhat simil ar rignificance is the position as- 
sumed in the American igrstem by the judiciary. In 
the mere fact that the courts have a decisive voice in 
interpreting the constitution and in passing upon the 
validity of statutes, Tocqueville sees a check upon both 
legislature and executive that is wholly unknown in 
Europe. It restores to something like an equal place 
in Montesquieu’s triad of separated powers that one 
which had been reduced to practical nullity,® and thus 
strengthens again the guarantees against tyranny. 

1 Tooqusville’B reflections upon the nature and effects of cen- 
tralization in government and in administration, the tvro being 
careful!; distinguished, oonstitate one oT the most famous and 
influential passages in his work. See op. dL, VoL I, p. 107 et aeg, 

‘ Supra, p. 115. 
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Nor is the manner less praiseworthy than the fact of 
this exaltation of the judiciary by the Americans. To 
set the court up in open political conflict with the legis- 
lature would be, Tocqueville sees, disastrous; but 
when the invalidity of a statute is determined as a 
mere incident of a private lawsuit, "in an obscure 
debate on some particular case,” the danger of trouble 
is reduced to the minimum.* 

The treatment of these two capital items in the 
American S5'stem well illustrates Tocqueville’s general 
purpose. He aims to show that the democracy which 
for the first time in histoij' appears successful in a 
large population and territoiy rests essentially, not on 
the prescriptions of the uiittcn constitutions (though 
these documents arc so numerous and so skilfully 
framed in the United States), but on the history and 
character, the em-ironment, manners and morals of 
the people. Neither decentralization nor the power 
of the courts to nullify legislation is formally embodied 
in the written constitutions, but both have become 
vital elements in American polity. It is not to be 
inferred, therefore, that the deliberate incoiporation of 
these institutions in the fundamental law of another 
nation would at all insure the benefits that flow from 
them in the United States. Thus Tocque\'ille guards 
against undue stress on the volitional and conscious 
forces in political life, and teaches that democracy, 
though certain to prevail ultimately throughout the 
civilized world, will not come by the making of con- 
stitutions, however ingenious, but gradually, by the 
> Op. eit, I, p. 128. 
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unnoticed transformation of social conditions and 
ideals.* 

The evil of democracy that Tocqueville finds in- 
e\’itable and most dangerous is the t}Tanny of the ma- 
jority. Universal suffrage (that is, manhood suffrage) 
he regards as of the essence of demoeracj', and uni- 
versal suffrage means the ultimate control of all legis- 
lation by the mass of the people. Constitutions, as 
well as ordinal^' statutes, will be made to conform to 
the majority will. Nor will there be any relief in an 
appeal to pubhc opinion against injustice that is con- 
firmed by law'; for the same majority that makes the 
law makes public opinion. With whatever mitigations 
American practice has imbued this hard rule, its sway 
is manifest on all sides. One who holds ideas outside 
the circle d!^rawn by the belief of the majority can have 
no political career or derirable social relations. In 
this is a tyranny more odious and more deadly than 
that of any monarch. 

Tocqueville’s despairing insistence on this point of 
menace to democratic institutions is remarkable and 
betrays the influence of some cause that blurs his usually 
acute perceptions of the realities of things. For he 
seems to think of a majority as a definite, unchanging 
aggregate, whose will and purpose are beyond the in- 
fluence of external conditions, instead of a casual group, 

‘An interesting light on Tocqueville’B insight into praeticnl 
and contemporary tendencies in France, -whose special problems 
were always in bis mind, is thrown by bis relations to the revolution 
in 184S, whose approach he predicted. From the advertisement 
to the twelfth edition of the Demoeraeg in America, published 
in 1^0, it appears that he did not divine the approach of the 
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ceaselessly changing in physical constituents and psy- 
chological cliaracter. 

As a whole, however, his estimate of the forces and 
tendencies inherent in the American system and in 
democracy in general is amazingly acute and judicious, 
liis great work had an instantaneous and continumg 
effect on political theory on both sides of the Atlantic, 
and sen'ed in particular to counteract in a marked de- 
gree the exaggerated confidence of liberals in the 
efficacy of the written law.* 

6. German Constitulimal Theory: The Bmdesstaat 
Tocqueville’s exposition of the American federal 
sj'slem did not fail to enter substantially into the specu- 
lations of conteinporaiy German politics. The agita- 
tion throughout the German states that culminated in 
the affaire of 1848 was focussed cliiefly at two points : 
first, the constitutional position of the monarch in the 
various states ; and second, the union of these states 
and of the whole German people into a strong and 
efficient federation. 

As has already been indicated, the monarchic prin- 
ciple generally prevailed over republicanism in con- 
stitutional practice, and received a well-developed 
theoretical support. Tlie prince was conceived as a 
wholly self-dependent political entity, possessing far- 
■ or oil tlio mitnr judemonts on Tocquoville’s work, that of 
Bryco, published just boforo the appcaranco of his own great study 
ol Ibo United Stales, has tor many reasons the most interest and 
value for students of political theory nl the present day. See 
his essay, “ The Prediotions of Hamilton and Toequeville,” in the 
Johns Hopkins Studies in Historical and PoUtionl Soienco, Series 
V, No. IX ; also in his Sludiee in Hiitory and Jurisprudence, p. 301. 
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reaching powers in the government. Whence these 
powers were derived was variously answered. Some 
said, with the voice of the antiquated obscurantist, 
“from God”; others said, “from nature”; others, 
“from history” ; others still, “from the nation or the 
state.” What no defender of the monarchic principle 
would say was, “from the people.” It was axiomatic 
with this school of thought that the people no more 
made the king than the king made the people. The 
kingship, historically considered, took form and de- 
veloped pari passu with the people (das Folk), and the 
two, king and people, constituted the state. Neither 
without the other would suffice to maintain its exist- 
ence.’ Each must have its logical and independent 
place in any constitution that may be formulated for 
the state. 

As to the powers that are indispensable to the king- 
ship in a constitutional monarchy, there was also much 
difference of opinion among the philosophers. All 
agreed that the king must be more than a mere execu- 
tive, that his headship of the state must mean real 
directing power, not the passivity of a symbol or 
figurehead. The concrete functions essential to this 
character ranged in theory as in practice through the 
whole gamut of possibilities. At one extreme the royal 

' This is snbstsjitially tb« doctrine of Waitz, in his essay on 
“Das Eonigthum und die verfassungsmassige Ordnuug," in his 
QnndiSge der Politih, p. 128. For other shades of doctrine in this 
matter in the fifties, when the excited debates of the revolution 
time were giving way to calmer reflection, consult Stahl, BecAls- 
md Siaaiskkre, II, Eap. 12, Abschnitt iii, "Das monarchische 
Frincip.” Also, Bluntschli, Attgemeine SUxatslehre, Such 6, Eap. 
riv-rvi. 
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sphere was held to include the sole initiative and an 
absolute veto in legislation, and an ordmance power with 
no limit save the explicit terms of the law. At the 
other extreme the royal part in legislation was restricted 
in substance by the assignment of concurrent initiative 
to the chambers, and in operation by the imposition 
of more or less extensive responsibilities upon the 
ministers; while the ordinance power and the whole 
complex of authorities inherent in the idea of "govern- 
ing” (Regierung) were subjected to narrow definition 
by the constitution itself. In this matter of the 
monarchic principle German theory made a little 
advance in scientific formulation, but practically none 
in substance, beyond what had been involved in the 
French constitutional debates from 1789 on. I^Tiere 
German theory brought novelty into the European 
discussion was at the point where the unification of 
Germany became the dominant practical issue. 

The movement for German unity in 1848 took prac- 
tical form in the famous constitutional assembly at 
Frankfort.' Tins body framed a constitution that 
failed, however to go into actual operation. Tire 
failure was due to facts that vrere quite apart from the 
theories expressed in the document. Tire work of the 
Frankfort Assembly and the whole movement that 
centered in this work had then chief source in the 
feeling of national unity among the German peoples. 
This sentiment of nationality was a conspicuous feature 

' Brief notice in Hazon, Europe since ISIS, ohap. viii ; fuller 
in Muller, Political History of Recent Times, sec. 17. Summary of 
proceedings in Mollat, Reden vnd Redner des ersten deutschen Parla- 
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of European psj'chologj- b)' the middle of the nine- 
teenth centuT)-, and its philosophical aspects will en- 
gage our attention later.* Here wre have to consider 
the peculiar doctrines involved in the framing of a writ- 
ten constitution that should satisfj- the aspirations of 
the peoples. 

From 1815 to 1848 Gennanj' was politically a league 
of states (Staatenhund), whose sole organ of union was 
a diet consisting of delegates appointed and controlled 
by the governments of the various states. These 
governments w'ere in all but a very few cases monarchic ; 
hence the full sovereignly of ever^' one of the princes 
was, in accordance with the prevailing ideas of the 
time, presumed without debate. To the rising liberal 
and nationalistic sentiment of the time the need of the 
situation w'as that Germany as a whole should in some 
way be made to figure as a state. There was no de- 
sire save among a few visionaries to abolish the indi- 
vidual states. The feeling, however, that they should 
be united in some such manner as to make Germany 
superior in power and dignity to any of its component 
parts, and equal to France or Great Britain, was pas- 
sionate and widespread. Germany, the demand was, 
must be no longer a confederacy, but in the full sense 
of the word a state. 

History furnished many instances of confederation 
through which groups of states effected certain common 
purposes by means of powers ddegated more or less 
permanently to a common government. Not till the 
most recent times, however, had there appeared a form 
> Ittfra, ohap. viii. 
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of organization in which the elements and attributes 
of the common government made the union as a whole 
as truly a state as was each of its constituent members. 
Switzerland and the United States of America were 
known by 1848 to have assumed this character.^ The 
constitutions of these two unions therefore had a great 
influence in shaping the projects and theories of those 
who were promoting German unity. Especially stim- 
ulating was the system of the American republic, after 
Tocque\Tlle’s penetrating analj'sis had brought to the 
attention of Europe the peculiar principles embodied 
in it. The constitution of the United States furnished 
the Franlvfort constituent assembly with much that 
was most significant in the ill-fated project that resulted 
from its deliberations. Likewise after the futility of 
this particular written constitution was proved, Ger- 
man theorists about political science continued to per- 
fect on the lines of American debate the logical concept 
of the Bundmlaat. 

That republican government was the universal form 
in the United States while practically all the German 
states were monarchic, was held by many to render 
the theory of the American system wholly inapplicable 
on the other side of the Atlantic. There was indeed 
no room for doubt that the tenacity with which the 
monarchic principle was maintained had much to do 

> In Switzerland a long sories of bitter political controversies 
culminated in 1847 in civil war, the War ot the Sonderbund. Cer- 
tain of the cantons sought to rojeot the authority ot the general 
government. After the secessionists had been suppressed by force 
a new constitution, in 1848, made secure for the future the permsr* 
nence of the union and the authority of the general government. 
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with the failure of the Frankfort project. Yet those 
were on firm logical ground who held that the essential 
principle of the Bundesstaal was in no vaj affected by 
the special form of goi'emment in either central pow'er 
or member-state, and that the Germans at Frankfort 
in 1848 gave the firet expression in histoiy^ to the mon- 
archic tj^je of this new form of union, as the Americans 
at Philadelphia in 1787 gave the first expression to the 
republican type.^ 

There was no disposition to deny to the Americans 
priority in detecting the basic feature of the Bmdes- 
stoat} And w'hat was this feature? Merely what 
Tocqueville had laid such stress on, a general govern- 
ment so complete in organization and so endowed with 
power as to be able to perform its functions and enforce 
its authority without recourse to the governments of 
the member-states. Where such a general government 
existed, there was implied a people seeking to realize 
the ends of political life, some through this organization 
and others through the state governments. But the 
organization of a people to attain the ends of political 

> Cf. Waitz, Grundiage der Pciitik, pp. 209-210. But Waltz 
apparently believed that tile Bundesslaat existed among the Greeks. 

’ Treitsehke, in his Sulorache und Poliliaehe AvfsSta, II, 113, 

declares that the fundamental principle of the Bundeastaat waa 

first clearly developed by Alexander Hamilton in the ConltnenlaltsI 
and the Federaltil. The principle was, that when a political organ 
is endowed with a right, the power necessary to the exercise of the 
right must he presumed to go with it. From this it followed that 
in a union of states the central government must have power to 
enforce its laws upon the individual mtizens. This iahnlreckeTide 
idea was discussed by the Americans solely with respect to their 
peculiar praotical problems. Waitz wia the first, Trdtsohke says, 
to treat the idea systematically and “with the profound earnestness 
of German science.” 
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life is, as Waits lays down,* the definition of the state. 
Where the organization takes the form of a single gov- 
ernment exercising all the necffisaiy powers in every 
field, there is a unitary state (Einheitsstaat) ; where 
the powers are divided between two governments, each 
mdependently exercising its own, there is a union-state 
(Bundesstaat)? Sovereignty, as designating indepen- 
dent and final authority, may properly, in the judgment 
of Waits and others, he ascribed alike to the union-state 
and to the individual state, each in its proper sphere. 
For sovereignty is conceived as meaning authority that 
is supreme and unquestionable, but not authority that 
extends over all conceivable subject matter. 

On this point of the divisibility of sovereignty, as on 
pretty much every other phase of the general question, 
there were sharp differences of opinion among the 
Germans. The course and substance of their contro- 
versies involved little that had not been exhibited in 
the legal and political arena of the United States. The 
dogma of sovereignty according to spheres had been 
propounded by all the leading American publicists. 
The “Union” that Daniel Webster had become im- 
mortal in defending was the obvious prototype of the 
Frankfort Bundesstaat. John C. Calhoun’s trenchant 
attack on the doctrine of divided sovereignty, though 

■ “. . . die Orgaaisatioa eines Volis aur Erfflilung seiner hah- 
eten Lebensanfgaben. ...” — Grmtdzvge der Polilik, p. 163. 

>It has been oommonly assumed that the proper English 
equivalent of Bmideaslaot is '‘federal state.” But many acute 
reasoners, like Professor J. W. Burgess, insist that while government 
may be federal, state may not, and the expression "federal state” 
is meaningless. "Union-state" as the rendering of Bundeietaal 
would seem to be immune to this parUcular objeetion. 
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apparently not j-et well knon-n across the Atlantic, 
was not exceeded in effect by the parallel criticism of 
I'he-thinking Germans, and his dogma of state-sover- 
eignty was destined to furnish, when made readily 
accessible,' valuable aid and comfort to the partisans 
of Partiadarimus in the Empire that Bismarck 
brought into being. 

Neither the German nor the American theorists were 
successful in so defining the Bmdcsstmt as to insure to 
it general recognition as a new species of the genus state. 
The Germans were embarrassed by their monarchic 
principle. This, taken in connection with their doc- 
trine that sovereignty was divisible, made every reign- 
ing prince the absolute possessor of some, if not all, of 
the governmental pow'ers in his dominions. To super- 
impose on these "sovereigns” a monarchic government 
whose chief must be recognized as endowed with powers 
and dignity as exalted and indefeasible as theirs, was 
possible m theory; but the resulting sj’stem would in- 
e^-itably involve such diffusion of power and uncer- 
tainty of its tenure as to suggest confederacy or an- 
archy rather than the definiteness of a state.® 

‘ The works in which Calhoun most systematically developed his 
doctrine were published only in 1851, the year after his death. 

‘ The Frankfort assembly, after completing its constitution for 
Germany, offered to Frederick William IV of Prussia the headship 

of the new government, with the title “ Emperor of the Germans." 

The dignity was deolined partly because the offer came, not from 

the princes of the German states, but from the representatives 

of the people, and partly because acceptance clearly would bo 
followed by a difficult and uncertain war to enforce the new sy.stem 
upon Austria and many other states. All the rarcumstances 
showed that the partioular Bundeeslaat formed at Frankfort had 
in it none of the elements of order and progress. 
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A more coherent and admissible concept of the 
Bundesstaat as a real state was devdoped by those who 
relegated the monarch to the position of a mere execu- 
tive, and regarded a people as the essential and self- 
sufScient basis of whatever was entitled to the name of 
state. In the people was to be found, according to this 
view, the source of all the powera vested in both state 
and federal governments and the final authority in 
deciding where ran the line of partition between them. 
The people was the constituent entity and the con- 
stitution was the people’s will as to how the functions 
of state life were to be divided for exercise between 
two organizations and distributed among the various 
departments of each. A Bundesstant, then, was a state 
in which the sovereign people had a dual rather than a 
single governmental organization, and assigned to each 
branch a part, not of sovereignty, but of the powers to 
be exercised for the good of the state by the government. 

This ejqolanation of the Bmdmtaat had few or no 
supporters in Germany. It smacked too much of 
democracy and dangerous radicalism. There was in- 
deed endless iteration of the ciy that the Frankfort 
assembly was the constitution-making organ of the 
Gei-man people, and that the fundamental law there 
formulated was the people’s wiD. Yet conscientious 
philosophers, even of advanced liberal views, were slow 
to take this doctrine seriously ; for the German princes 
were in theory distinctly set off from the German people, 
and in practice it was clearly the princes rather than 
the people that determined the fate of the Frankfort 
movement. 
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In America the conception of the Bmdessiaat 
outlined above became after the middle of the nine- 
teenth centurj- predominant among reflecting men.' 
The idea that sovereignty tos dirisible lost its hold 
through the powerful logic of Calhoun, and the grow- 
ing might of triumphant democracy nourished the 
dogma that in the people must be found sovereignty, 
not only in the sense of the power to say the last word 
in matters of governmental practice, but in that more 
comprehensive sense for which Blactetone furnished 
the formula — the power that is "supreme, irresistible, 
absolute, uncontrolled.” With sovereignty and the 
making of governments and constitutions an indefeas- 
ible attribute of the people, the federal sj'stem could 
be neatly fitted into the theoiy of the state. Not that 
it was a new species of state. With the distinction 
between state and government duly regarded, there was 
clearly no such thing as a “federal state,” as the 
expression went, but merely a unitary state with a 
federal government. 

But the clearing up of theory by American facts and 
ideas did not serve to solve all the problems that were 
inherent in the conditions. To make it clear that 
sovereignty was in the people did not save the United 
States from a barbarous chdl war, in which the loca- 
tion of sovereignty was a leading issue. The old ques- 
tion recurred with appalling consequences — IVho 
constitute the people in whom sovereignty inheres? 
Is the partition of powers between the tnn govem- 

' Cf. the interesting discussion in Merriam, Hittom e/ (Ae T/uot) 
e/ Soiieragnli/ since Rousseau, dhap. ix. 
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ments determined by the collective inhabitants of the 
indi-vadual state, or by the total population of all the 
states? There was no more decisive answer to this 
question in the American system than there was to the 
issue between princes and people in the Geiman. 

Waits said in discussing the league of states (Staaterv- 
bund) that the only significance of this form of union in 
hislorj' was that it commonly was a step in the transi- 
tion from a group of states to a single state. The 
B^mdcsslaai he considered to have in it more of the 
element of permanenee — to be in fact a distinct and 
valuable addition to the forms of political life. There 
is rather more indication in the histoiy^ of this species 
of union down to the present time that it is as unstable 
and transitional as the Slaatcnhmd. Its role has clearly 
been, in America and Germany, to prepare the way for 
the advent of a national unitarj' state, with a federal 
government. 

7 . Conclusion 

The foregoing chapter has called attention to the dis- 
tinctive features of constitutional theorj' on the Conti- 
nent till well past the middle of the nineteenth century. 
The written constitution became the almost universal 
foiTO of fundamental law. As to the character and con- 
tent of it, theoiy' on the legalistic side dealt particularly, 
as we have seen, with the doctrine of sovereignty, the 
function of the monarch and the nature of the union- 
state. 

On all these subjects the prevailing thought in the 
theories we have noticed was to ignore in a large 
measure the concept slate and concentrate attention on 
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government. Sovereigntj-, in the sense of authority 
that was “supreme, irresistible, absolute, uncontrolled,” 
was excluded from consideration, or altogether from 
recognition as a rational idea. No determinate human 
superior such as the English Austin had insisted on was 
thought of as essential to government that was truly 
constitutional. The French liberals and Doctrinaires 
would hear of nothing but reason and justice, applied 
to the prescriptions of a nicely balanced system of 
checks among the departments, as the supreme direct- 
ing power in poUtical life. The supporters of the 
monarchic principle claimed for the prince only an 
indispensable, not an absolute authority; monarch, 
people and representative bodies each had a part in the 
government as determined by the constitution. The 
expounders of the union-state showed a dual govern- 
ment, each branch of which was restricted to a sphere, 
whose limits the constitution must be depended on to 
make clear. 

For theoretical as well as practical completeness there 
was required in each of these systems of doctrine some 
entity on which the various elements of authority could 
rest. The nice balance among the various depaitments 
of the government, even when the royal power was 
added to the older elements as a regulator, could not 
be rationally explained as existing and functioning of 
itself and for itself in France. Prince and representa- 
tive body were in almost every state of Central Europe 
in strife as to the scope of their respective powers; 
neither would concede the ri^t of the other to partition 
the disputed field ; an authority with competence to 
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detfflmine competence was inevitably suggested. In 
the dual government of the Bimdesstaai the situation 
was very much the same ; delimitation of the respec- 
tive spheres of the central and the state governments 
became promptly a problem in both theory and prac- 
tice. And finally, monarchy and union-state alike 
presented always the fundamental quffition : for whom 
and by whom, in last analyms, is the complex organizar 
tion of authority created and maintained? 

To say, as was in fact said, that a sufficient answer 
to these questions must be found in the constitution, 
was but to carry the issue one step further back and 
raise the controversy as to the source and end of the 
constitution. To evade the long familiar debate over 
the constituent power was more or less unconsciously 
always in the minds of the moderate men who led 
in the political discussions between 1815 and 1848. 
They feared to ascribe to either people or prince so 
unrestricted a power as that to create a constitution. 
They would shut their eyes to the very human motives 
and passions that entered into the formulation of a 
constitution by either prince or assembly of representa- 
tives, and would assume the concrete result to be the 
e3q)ression of impersonal reason and righteousness. 

This attitude had been the normal one among 
the expositors and eulogists of the imwritten consti- 
tution. England, the example par excellence of 
this species, was assumed to have developed a nearly 
perfect political system through the operation of in- 
stitutions and forces unrecognized and uncontrolled 
by the conscious inteI14;enoe .of men. The Eng- 



NATION MAKES CONSTITUTION 


lish nation was the real creator of the system. 
In like manner, it was felt, the written constitutions 
that came forth so numerously in the nineteenth century 
expressed the spirit and will, not of the delegates or 
the princes who formukted them, but of the his- 
toric and ethnic aggregates of which these consti- 
tution-writers were the unconscious organs. Here, 
then, was to be found the real and ultimate source and 
interpreter of the fundamental law. Neither the con- 
stitution nor any of the organs defined and authorized 
by it was the last element in the political series. Be- 
hind all the definite and personal dements lay in every 
case that supra-human and impersonal factor that was 
variously called “people” (collective and abstract, 
not distributive and concrete), “state” and “nation.” 

The last of these terms became in the first half of 
the nineteenth century the most characteristic of the 
theory which we are indicating. Side by side with the 
development of constitutionalism in political pbiosophy 
the conception and influence of nationality received 
daborate investigation and assumed much prominence. 
The theorizing on this subject must now be considered. 
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CHAPTER Vin 


THE THEOEY AND PKACTICE OF NATIONALISM 


1. The Struggles Jar National Independence and Unity 

From the American Revolution down there was 
continuously manifest in the larger affairs of political 
life the influence of the ideas which eventually blended 
into the definite concept of the national state. The 
expression of these ideas was for the most part either 
merely ■vdsionai^' and sentimental or directed to some 
immediate practical end. In America the fenid oratory 
of Patrick Henrj’ and the clever pamphleteering of 
Thomas Paine stirred the ima^ations with the sug- 
gestion of unity and power, while the sententious 
phrases of Jefferson in the Declaration of Indepen- 
dence and the sober warning of Hamilton in the 
Federalist, "a nation without a national government 
is an awful spectacle,” revealed a pretty wide and deep 
understanding of the doctrine that was developing. 

In France, during the period of revolutionary turmoil, 
the idea of nation was hardly distinguishable from that 
of people. Yet here, as in America, a practical problem 
set the consciousness of a distinction in a clear light. 
Under the theory of the social contract a people was 
merely a group of individuals united by an agreement 
that had no basis save in the free choice of each of the 
individuals concerned. This was the theoiy of the 
292 



revolutionaiy leaders, but their practice showed the 
influence of other ideas. In America it was not by 
^•irtue of their free choice that Indians, negroes and 
loyalists were excluded from membership in the new- 
born people and even from the enjoj-ment of their 
natural rights as men. In France, after the establish- 
ment of the republic, those who preferred a monarchy 
logically ceased to be Prendimen. Li practice, how- 
ever, they were more often treated as bad Frenchmen 
than as aliens. And this was a recognition of their own 
contention, that they remained IVenchmen without 
reference to the desire of any number of their fellows to 
exclude them from the category. 

There was clearly implied in these facts a criterion of 
membership in a political community quite distinct 
from that det up by the theory of the social contract. 
The individual’s antecedents, not his present will, 
became the conclusive test, ffis race, his color, his 
language, his religion, his former political convictions 
— all entered into the consideration. Geography, too, 
had its influence in the matter. In La Vendee practi- 
cally the whole population refused to associate politi- 
cally with the Frenchmen that surrounded them. But 
La Vendee was one of the old provinces of Prance; 
hence the clearly manifested will of the Vend&ms 
received no recognition from the authorities of the re- 
public. In America the people of Ehode Island mani- 
fested a pronounced indisposition to come into the 
union formed by the Constitution of 1789 ; whereupon 
there was serious talk among even the radical popular- 
sovereignty people of Ma^achusetts and Connecticut, 
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to the effect that the Bhode-Islandera should be coerced 
into the desired relations with the rest of the Americans. 

These instances in the procedure of the peoples who 
were special exponents of the revolutionary doctrine 
testified to the prevalence of feelings and ideas that 
greatly qualified the principles upon winch the revolU' 
tions were supposed to be based. Something more 
than the caprice or even the reasoned preference of 
individuals was e\'idently operative in fixing the limits 
of a normal political society. 

The problems here involved assumed great promi- 
nence through the transfomations of the political 
map of Europe and the world by the wars of French 
expansion and the readjustments that followed the 
downfall of Napoleon. So far as general principle 
rather than immediate expediency was appealed to in 
the process, the French professed respect for the popu- 
lar will in fixing the boundaries of states, while the 
Congress of Vienna stressed liistorieal and tradi- 
tionary conditions. Each side, however, resorted 
often to the principle of the other, and the settlement 
of 1815 was followed by deep and bitter dissatisfaction 
in both dynasties and peoples. 

In the negotiations at Vienna the doctrine that na- 
tionality should be the basis of independent statehood 
came strongly to the front in providing for the future 
of Poland, Italy and Germany. It was held that the 
Poles, the Italians and the Germans were each so 
homogeneous racially as to furnish the natural material 
for a state. The emhient Niebuhr set the principle 
of race so high as gravely to aigue that Saxony, in stand- 
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ing by Napoleon after all the other Germans had 
deserted him, had been guilty of treason to the German 
race, and must pay the penally in loss of autonomous 
life.' These far-reaching conceptions of national rights 
did not show any appreciable influence in the territorial 
arrangements actually effected at ■\'ienna; but Poles 
and Italians and Germans voiced a loud chorus of pro- 
test against the violation of their ideals, and never 
ceased their denunciation till it had produced the most 
important results in both theory and fact. 

The revolt of the Greeks and thdr w'ar for inde- 
pendence was the occasion for a great impulse to the 
cause of race nationalism on sentimental and pseudo- 
historical grounds. For a generation before the in- 
surrection broke out a remarkable propaganda of edu- 
cation had' been carried on through which the more 
intelligent of the Greeks were trained to believe that 
they embodied the heritage of language, spirit and gen- 
eral culture that had been transmitted by classic Hellas. 
Liberals of Europe and America eagerly seized this 
conception of the modem Greek, and saw in the petti- 
coated bandits who were hanying the Turks the worthy 
posterity of Solon, Lycuigus and Demosthenes. En- 
thusiastic support was given to the insurgents by pen 
and purse and sword. The cause of the Greeks was 

‘Die Qemeinsohalt der Nationalitat ist hoher als die Btats- 
Verhaltnisse welche die versohiedenen Volker eiaee Stammea ver- 
einigen oder trennen. Duieh Stammart, Spraehe, Sitten, Tradition 
und Litteratnr besteht eine Verbrudenmg zvisehen ihnen, die sie 
von ftemden StSmmen aeheidet . . . Ana diesem Nationalitatsver- 
baltnisse entsteben die Reebte ^er Bun' 
ihres Hauptes, zn aebten, wenn ein einzelner 
tmd zum Venither an ibr, im BSndnisa i 
Quoted in Blunteohli, Qachiehte, p. 635. 
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won, indeed, less by the agitated activities of their 
idealizing friends than by the fleets and armies of those 
very prosaic politicians, Nicholas of Russia, Charles X 
of France and George IV of Great Britain, Yet more 
significant for the future than the work of these mon- 
archs was the spread of the doctrine, feared and de- 
tested by all of them, that a nation was morally en- 
titled to a national government. 

In 1830 the Belgians, who had been yoked up with 
the Dutch by the Congress of Vienna, asserted and 
maintained by force their claim to national inde- 
pendence. The Poles at Warsaw', in the following 
year, fought a desperate but unsuccessful fight to es- 
cape the dominion of the Czar. Their failure, attended 
by tales of rutliless massacre and by the appearance of 
swarms of exiles throughout w'estem Europe, probably 
contributed even more than their success could have 
done to the spread of nationalistic idealism. 

By the middle of the century, when the revolutionaiy 
drama of 1848 w'as unfolded, nationalism w’as the cen- 
tral force in the whole gi-eat commotion, outside of 
Prance. Even Great Britain had to deal with the 
trouble-making principle, as it was invoked by the 
malcontents in Ireland. Middle Eui-ope, from the 
Baltic to the Mediterranean, was a seething caldron 
of nationalistic aspir^ion. Li most cases the immedi- 
ate end sought was the release of a self-conscious people 
from the control of a government that was felt to be 
alien. Along with this went a wild craving for the 
consolidation o/ hiHierto separate communities of 
kindred speech into a single political system. 
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The principalities and proiinces of the Italian penin- 
sula fiamed with hatred of their Hapsburg and Bourbon 
rulers, drore them out, and groped excitedl}' about for 
union among themselves. But the time of Italian 
unity was not yet, and when the tumult and the shout- 
ing ceased Italy was still merely what Mettemich had 
called it, a geographical expression. 

Throughout the dominions of the Austrian Emperor 
almost eveiy one of the races subject to him struck for 
some kind and measure of national autonomy. The 
Czechs at Prague demanded a revival of the ancient 
realm of Bohemia. The Magyars at Buda-Pesth 
deposed the Hapsburger from the throne of Hungary. 
The Serbs of Croatia set up the standard of revolt 
against the Hungarians. Here again, however, the 
end of the troubles found the authority of the House of 
Hapsburg practically intact, and its subjects as hetero- 
geneous as ever. 

At Frankfort, in the assembly that convened to 
frame a constitution for Germany, centred the most 
important of the nationalistic movements of this 
time. The popular demand that led to the meeting of 
the convention was irresistible both from its diffusion 
and its intensitj'. For a generation the growth of the 
idea of a unified and powerful Germany had been re- 
markable from both the sentimental and the rational 
point of view. History and fancy had combined to 
reveal or construct an inqriring past of the German 
nation and its heroes, Armirdus, Charlemagne, the 
Hohenstaufen ; and prophetic vision depicted a future 
that should see the Teuton again moulding the Gaul 
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and Latin to his will. But the political unity of the 
Gennan race, on which this vision depended, required 
the dismemberment of the Austrian Empire and a 
notable exqiansion of the power of Prussia. Neither 
of these requirements could be secured in 1849, and the 
work of the Frankfort assembly went to shipwreck. 
Germany became again a disjointed congeries of 
political units, but the men and the ideas that were 
destined to realize the national desire had been 


The ebullition of 1848, in both its nationalistic and its 
constitutional phases, was largely controlled by senti- 
ment and emotion. An influential and often dominant 
part was played by orators, poets, literary men and 
professors. Witness Kossuth in Hungary, Arndt and 
Uliland, Dahlmann and Waitz at Frankfort, Lamartine 
in France, and Mazzini at Home. Within twenty 
years after the failures of these men the principle of 
nationality achieved the wonderful triumphs manifest 
in a unified Italy, a unified Germany, and a unified 
United States ; but the men most responsible for these 
results were of a different type from the leaders of 1848. 
Louis Napoleon, Otto von Bismarck, Camillo di Cavour 
and Abraham Lincoln were hard-headed politicians, 
whose methods subordinated the ideal and sentimental 
to the practical . Hence the nationalism exhibited in the 
results of their work was hard to reconcile at some points 
with the doctrine of the earlier days. The German 
nation that Bismarck consolidated included many 
Germans who bitterly opposed his procedure, and left 
out the great masses of Germans who were subject to 
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the Austrian Emperor. The United States that Lin- 
coli; left included millions of iWericans who had 
fought a bloody war to free themselves from liis govern- 
ment. In the earlier conception of a imtion it was the 
e>:pression of the popular con.sciousne.ss and will. In 
the conception that prevailed in (he German and the 
.American development nationalit}- became an instru- 
ment of aggression and was used to justify the over- 
riding of popular desires. WTiere race, geography 
and histon’ were held to have decreed that there must 
be a single people under a single government, no ad- 
verse choice or preference of any fraction of the people 
was allowed to prevail. 

From this position the advance was easy to the con- 
ception of a nation’s duties externally, as the supple- 
ment to its rights internally. Its qiirit and culture 
must be projected into the uttermost parts of the 
earth. UTiatever inferior nations refused to profit by 
their opportunities must be forced to do so. Thus 
nations in the modem world became, like mere dynas- 
ties and despots in the older time, rutliless rivals for 
the endless extension of their power. 

2. Them/ of the State as Sovereign Person 

’RTiile soft idealism and hard practical politics were 
cooperating to produce the results just considered, ra- 
tional theoiy labored consdentiously to set the nation 
in its proper niche in the structure of political science. 
The doctrines that were developed as to the nation had 
a close relation to the concept of the state that was most 
characteristic of the mid-nineteenth century. A con- 
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sideration of this concept affords the best line of ap- 
proach to the theory of nationalism. 

It is in the scientific literature of the Germans that 
the most important contributions to the theory of the 
state are to be found. The practical problems of 
parliamentaiy government absorbed the attention of 
thinlung men in Great Britain and Prance. The Brit- 
ish were satisfied to accept the complacent optimism of 
the Wings or the ethical dogmas of the Utilitarians as 
an adequate substitute for a real theory of the state. 
The French still feared to confront again the conse- 
quences of pushing the theories of 1789 to their logical 
limits, and the peculiar faculty of the Gallic mind for 
e.\aot analysis and well-articulated s 3 'nthesis was di- 
verted to the newly opened fields of socialism and 
sociologj'. 

German theory as to the nature of the state followed, 
through the middle of the nineteenth century, the chan- 
nels into which it had been directed clriefly by the genius 
of Hegel. As we have seen,* Iris sj'slem combined the 
conclusions of a transcendental metaplysics vsith those 
of a wde ranging over the field of concrete human his- 
tory. Tlrese two elements fixed the character of all 
the posfrHegelian speculation in Germany as to what, 
in last analysis, is meant by the term state. Out of the 
metaph 3 'sical and psj^chological phases of the specula- 
tion developed the dogma that the state must be con- 
ceived as essentially a person. From a similar source 
arose the doctrine that the state must be regarded as 
an organism. Both the theory of personality and the 
• Sttjra, chap, iv, seo. i. 
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organismic theoiy, permeated as they were with the 
ides of life and growth, promoted the historical ap- 
proach to the realities of political phenomena. His- 
ton-, just taking scientific form through Ranke and 
his school, became of such importance as to figure 
not only as an instrument in discovering the foundar 
tioDs of the state, but even as a detennining ele- 
ment in the concept. The historical theoiy of the 
state took its place by the side of the transcendental 
and the organismic, and played a part with them in 
shaping the conceptions of nationalism. 

The practical politics of Central Europe operated 
to determine the concept of the state as it did to in- 
fluence the theoiy of the constitution.* Monarchy, 
though not absolute, had to be regarded as the histori- 
cally indicated, if not the logically indispensable, form 
of government for the modem state. Prince and 
people were in the body politic as head and members. 
Monarchic theorists did not reject the idea that will 
was of the essence of the state. They denied, however, 
that the will of the state could take form or find ex- 
pression through the aggregate of indiriduals known 
as the people {VcJk). The state, as an embodiment of 
v,t11, could properly be sand to have personality; but 
this character could be manifested only in an actual 
physical person — the monarch. Thus the prince 
personified the state ; and the theory had strong sup- 
port that there could be no valid concept of the state 
as endowed with will or other attributes of personality 
unless its chief oigan diould be a living physical person. 

> Supra, obap. Tii, pp. 252 el teg. 
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This adaptation of the conception of the state as 
person to the special service of the monarchic party 
stimulated the liberals and republicans to the develop- 
ment of a doctrine more favorable to their cause. They 
held that the state in and of itself was person, quite 
without reference to the organ through which its will 
and power were manifested; that these attributes 
and all the others — feeling, purpose, conscience, etc. 
— that characterize a moral being were predicable 
immediately of an aggregation of human beings in 
the same sense as of a single human being. Since 
these attributes constitute personality, the state, it 
was argued, whatev® the form of its government, is 
in the strict sense of the term a person. 

The speculation and debate over such theories ob- 
viously involved extensive ramblings in the fields of 
metaphysics and p^chology. Not less necessary, 
in course of time, became resort to the broad domain 
of objective history. “Person” had to be defined by 
the psychologist’s analysis ; Volk had to be traced to 
its germ by the investigations of the historian. More 
or less as a by-product of this double process in reach- 
ing the conception of the state as person, the idea of 
the nation forced its way irresistibly into the foreground 
of the discussion. Before taking up this idea for closer 
analysis, however, let us conader more concretdy 
some of the conspicuous theories of state personality. 

Hegel’s striking doctrine as to the development of 
the state in history stressed, as we have seen,* the at- 
tribute of self-consciousness in the people (Volk). 

1 Supra, pp. 160, 161 
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Tne idea received at the hands of Schleiermacher also 
an influential exposition.’ A state, he held, was the 
form of a people’s life, and came into existence when 
and so far as a consciousness of unity pervaded the 
multitude and rendered its social aetuities reasoned 
rather than instinctive. The noimal succession of 
forms of government in historj', as Schleiermacher 
saw it, was from monarchy through aristocracy to 
democracy— an order that illustrated the widening 
diffusion of political consciousness. 

These news brought psychological analysis into 
close relation with the concept state and people, but 
still left the elements of personaUty in the individual 
members of the community rather than in the aggregate. 
Thinkers of a juristic habit of mind regarded the an- 
cient derioe of a fictitious personality through which a 
coiporation had legal life, as an adequate basis for the 
ascription of moral attributes to a people or a state. 
But the unmistakably predominant tendency of the 
time was away from every doctrine that made state or 
people the product of human creative power. Grant- 
ing that a corporation was a creature of the human will, 
to compare the state to it would be to yield the whole 
claim of Rousseau and the revolution. Recourse was 
therefore increasingly had to theorizing that cate- 
gorically assigned the characteristics of the individual 
person to a collection of individuals, and eventually so 
defined personality as to makeit predicable indifierently 
of a monarch, of a people and of that which includes 

' Schleieimasher, Werie, Band 32. C/. Bluntsohli, Guehichle, 
p. 66S et ttq. 
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both, a state. When this was achieved, a broad high- 
way was opened to those who, fearful of sovereignty 
in either prince or people, could proceed comfortably 
in the assurance that the dreaded power lay in the 
combination of the two, that is, the state. 

The historical school of German political science 
contributed much to the development of the doctrine 
under consideration. Their special service was to 
define the concept "people” (Volk). Savigny, whose 
distinction and preeminence in hfetorical jm%rudence 
covered half the nineteenth century,' made this con- 
cept the whole foundation of his philosophy of law. 
A people, as he defined it, is an aggregation of individ- 
uals li™g a definitely indicated kind of life and per- 
meated by a common spirit (gcisligcn Gemcinschaft). 
Tliis spirit (Volksgcist) lives and acts in every indi- 
vidual, but is distinct from the will and the right of 
the indirfdual. The most obwous manifestation of 
the common spirit is the language of the people. 
Not less significant is its law (Redit). Chiefly by 
the transmission of the common language and law 
from one generation to another a people maintains 
its existence and its unity through the centuries. It 
tends alwaj'S and irresistibly to reveal its inner and 
mdsible spirit in outward and TOible form, and this 
form is the state. In the state a people attains to 
true personality and the power to act. All the dogmas 
as to the creation of the state by and for the indi- 
vidual are baseless. According to nature the state 

' Born 1779, died 1861. Cf. sketch in Bluntsohli, Geschiehte, 
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has its origin in a people, through the people and for 
the people,^ 

Dahlmann, the equally distinguished and influen- 
tial contemporary of Savigny, laid like stress on the 
historical development of a people, but conceived the 
state as a species of physical and spiritual personality 
that might be something more than the mere form of a 
people. A people often became merged into a popula- 
tion {Bevdlkerung), but the state did not therefore cease 
to exist.® 

This same tendency to give the state an independent 
personality appeared in the work of Georg Waitz, 
another famous historical scholar of the mid-nineteenth 
century. The climax of this movement of speculation, 
however, was exhibited in the philosophy of F, J. Stahl 
(1802-1861). and especially that of J. K. Bluntschli 
(1808-1881). 

Stahi*s S 3 ^tem as a whole was in the spirit of the old 
dogmatic theology, often obscurantist in trend, but 
manifesting at many points notable force and acute- 
ness.® The state he classes at the outset as one species 
of what he calls the ethical realm {das sittliche Reich). 
By this term he means conscious, unified government, 
directed by moral and intelligent purpose, over conscious 

^ . . . der Staat ursprunglioh und natnigemass in einem Volk, 
duroli das Yolk, und f Or das Yolk entsteht.” — System des Rdmischen 
Beckis, Buoh I, Kap. ii, sec. 10. Savigny here points ont that the 
idea that the state or^juates in the 'will of the individual is due 
in part to the confusion of various senses of the word Volk. 

s Dahlmann, DiePolitik, secs. 6, 7. 

* His systematic and e^austive work is the Rechts- und Staata^ 
lehre der Grundlage chrisBieJier Wdtamchawing, in two vols. 
The StaaisUhre is in the second volume, of which the third edition 
appeared in 1856. 

X 
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and freely-obeying beings, who Iqr this government are 
made a spiritual unity. Such is the authority that is 
manifested in the kingdom of God ; and such is the civil 
order among men. In authority so conceived Stahl sees 
the dominion of personal character, and the state be- 
comes thus to liim a realm of peraonality. That is to 
say, the government (Herrschafi) is self-conscious, self- 
controlled and possessed of real power over men. The 
social-ethical world-order is not, as in Fichte and Kant, 
a rule or law to which personalities conform, but is itself 
a personality that comprehends and unifies them all.‘ 

When Stalil emeiges from the cloudland of his meta- 
phj'sics his state, with all its halo of ethical personality, 
assumes the familiar form of the German constitutional 
monarchy. It is the union of a people under a govern- 
ing authority (ObrigkeU), the natural but not necessary 
form of which is a physical person. The end of this 
union is to fulfil the life-purpose of the community, 
not of the individual ; and to realize, so far as can be 
done by the ways of law (liechi), the social-ethical 
{sittlich) ideas inherent in the people. The common 
moral consciousness of the community (sittliche Gmein- 
gesinnmg) is the basis on which the legal and polit- 
ical institutions rest. The will of the people (Volks- 
wille) may rightly be said to determine the existence 
of the state ; but this is true only if by the ■anil of the 
people is understood, not any product of individual 
wills, but an original spiritual (Geistliche) element that 
permeates all the individuals and determines their wills.* 

^Op. cit.. Band II, Elnldtung. 

* A single fotmidable sentence sums up well Stahl’s ideas as t« 
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The vague and mystical element in Stahl's thought, as 
illustrated by this conception of the will of the people, 
has little if any place in the doctrine of Bluntschli, 
Whether for better or for worse this latter philosopher 


ably clear and comprehensive. His point of view is 
juristic rather than metaphysical, recktlick rather than 
geisdich. Law, right and rights, as all expressed in the 
single word Recht, he asserts to pertain only to self- 
conscious and self-motivated {selbsUhatige) beings. But 
self-consciousness and determming volition are the 
distinctive characteristics of a peraon, as set oS from 
an animal or a mere thing. Therefore, to be Rechts- 
fdhig or RechtssubjeU — to be capable of participating 
in relations involving law, right and rights — is to have 
personality, to be a person. A human being is a per- 
son because such relations constitute the core of his 
life {Lehens(^dniiirtg) . But a multitude of human beings 

the importance and inner aigniflcaiice of the state : “ Die Einigung 
der Meoge 2 ni Emer geordneten Qemeinexistenee — die Aufrioht- 
nng aittiiohen AutoritS^t nnd Maoht mit ihrer Erhabenheit 
imd Majestftt imd der Hingebung der Unterthanen — die Lebens- 
befriedignng, die nidht den Menschen vereinzelt, sondem der Nation 
imd den Menschen nur in der Nation gewahrt wd, namentlieh das 
Bewsstzein und das hebende GefiUtl, dieseni geordneten Gemein- 
wesen imd dieser Nation mit ihrer geistigen Bedeutsamkeit anztige- 
hSren — das eigenthflniliohe Ethos, das nioht im sittlichen Leben, 
in Erf illiiiiig desGebotes, sondem in sittlioher Herraohaft, in Einsetz- 
ung nnd Handhabui^ des Gebotes, in Verwirkliohung der sittlichen 
Eenscherideen, der Maoht, der Weiaheit, der Garechtigkeit besteht 
— das Hind die CSiarakteire die das inneiste Wesen des Staates 
aiiflffliiftTwn und die ihren Grand und ihre Bedeutung nioht im 
Einzelleben, Koodam nur im mensohliehen Gesanuntdasein haben." 

Op. eit., 11, p. 134. 

The implications of this passage throv a rather interesting light 
on Stahl’s disparagement of Hegel, and especially of the later 
HegolinnB, for ^ving promoted the apotheo^ of the state. P. 140. 
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may fall literally in the same category ; the order of 
its existence may be exclusively determined by rela^ 
tions of law, right and rights. Such is the case when 
the multitude is so organized and coherent as to form a 
state. It then possesses self-consciousness, intelligence 
and will, and is a person in precisely the same sense in 
which the individual is a person.’ 

Bluntschli takes the utmost pains to make it clear 
that the collective person (Gesamml'person) is not a 
legal fiction or a figure of speech.® A people, he main- 
tains, has a self-conscious qririt and will that is some- 
thing distinct from either the sum or the majority of 
the wills of its component indi^’iduaIs. It has further, 
in its institutions, a body (Kdrpcr) that confirms its 
existence and manifests its will. Thus the spirit of a 
people, taken in combination with its political institu- 

< Tho tiiUost exposition ot Bluntsobli's viovs on thoso subjcots 
is in various essays in his Kicine SehrifUn, especially tho first 
volume, " Aufsatzo Ohor Recht und Slat." 

In translating tho word Reeht, in tho text above, I have deliber- 
ately used tho clumsy expression “law, right and rights" because 
Bluntsohii employs tho term ndthout discrimination to designate 
what is meant in English by any one, any two, or all three ot thoso 
words. A shotgun rendering is roost likely to hit his meaning. 

’ As a picture is somothing more than a collection ot oil and 
colors, and a poem something moro than a collection of verses, and 
a country somothing moro than tho sum of certain nroas of land and 
water, and a treo somothing moro than an aggregate of plant colls, 
BO a people is somothing moro than n multitude ot human beings. 
Kicinc Sekriften, I, 297. 

This spccios of analogical argument is repeatedly employed with 
much otfcct by Bluntschli in support of his doctrine as to the 
relation of tho unit and tho aggregate. He apparently ignores 
altogether the important foot that, while a human being is self- 
conscious and in some measure at least self-determining, a plant-cell 
or a poet's verso is not. Such a difleronee may conceivably vitiate 
the analogy between the aggregates. 
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tionS; constitutes an entity in which the elements of 
personality are in the strictest sense real.^ 

The discovery and scientific development of this 
truth, that the state is a real person, Bluntschii consid- 
ered one of the great services of the Germans, The 
Romans, themselves no mean politicians, had, he said, 
a dim uncertain perception of the truth, but lacked the 
scientific insight to ferret out its full significance. To 
round out the concept to completeness Bluntschii 
proceeded to ascribe to the state as person even the 
attribute of sex.^ If the state, he reasoned, has truly 
the characteristic attributes of the human person, we 
cannot blink the primary classification of human beings 
into male and female, and we must find in which of 
these classes the state-person belongs. The conclusion 
reached, through processes strangely fantastic for a 
writer who was merciless toward “ideologues,” was 
that the state is the male, while the qualities distinc- 
tive of the female are to be found in the other great 
aggregate-person of human society, the church. 

This grotesque extension of the personality doctrine 
brought much ridicule upon Bluntschii and sensibly 
impaired the influence of his general political theory. 
He held tenaciously to his fanciful idea, however, and 

^ " In dem Volke waltet und ist lebendig ein Gemeingeist iind eio 
bestimmter Gesanuntoharakter, und das Volk bat in seinen In- 
atitutionen aioh ancb oinen gesohaffen, welober sein Weaen 

bethSltig^, iind aeinen Wfllen offonbart. Das Gesetz, die Politik des 
States, die Vetrwaltung, die Beebtspflege sind alle nur zu versteben 
ana diesem Volksgeist nnd StatskSrper, mir aus der FerBonliehkeit 
des Stats.” — Kleine Sckriften, I, 99. 

> Ibid.t the essay entitled “ Der Stat ist der Mann,” esp. pp. 283 
e< sesi. 
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left it in place in his last revision of his great systematic 
work.* With due allowance for the perversion, how- 
ever, his exposition of the concept of the state as person 
was as lucid and cogent as any ever published. While 
he did not always make it clear whether personality 
was an attribute primarily of people or of state, he 
never left a doubt that it was an attribute of a people 
that had become a state. His ultimate formula for 
the concept of the state was this : “An aggregation of 
men imited, as government and subjects on a definite 
territory, into a social-ethical, organic, masculine per- 
sonality.” ® 

With the idea that the state or people was a person 
developed pan passu the broader conception of an 
organic life expressed in every social group. This 
particular doctrine, while manifest in the speculation 
of Bluntschli and others as to the state, received its 
chief development in the philosophy of society and in 
the sociological treatment of politics. The doctrine of 
group personality, on the other hand, continued to have 
much influence on those who viewed the state from the 
point of view of public law.’ In both kinds of specula- 

’ See his AllgemeitK SlaatilcAre, Ste AuSage, 1875, Bnch I, 
Kap. i, 7. 

. . eine Gesomtheit von Mensohen, in der Form von 
Regiening und Regierten nuf einom bestimmten Gebiete verbunden 
zu ciner sittliob-orgnnisohen, monnlioben Peraonliobkeit. Oder 

kuTzer ausgediuckt ; Der Stoat ist die politiscb orgonisierte Volks- 

person eines bestimmten Landes.” — Ibid. It is noteworthy that 
in the first of these two forms the thought seems to attach per- 
sonality to the state, while in the second the person is rather the 
people [Yolkspcrson). 

’ Jellinek, for example, pointed out that in the material world 
a collection of molecules becomes a unit — an individual thing — 
only when man thinks of it as involving purpose or end (Zmck). 
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tion the centre of interest was the people as a group 
rather than any individual person, whether monarch 
or subject. Such was the situation in the field of theory 
when the exciting events of practical politics in the 
third quarter of the nineteenth century demanded 
close attention to the relation of people and state to 
the concept of nationality. 

3. The Nation as a Unit of Race and Language 

The term "nation” was in use in all West-European 
languages from the days of Rome ; but the importance 
of fixing its meaning with precision as a term of political 
science became obvious only in the revolution time of 
the late eighteenth century. Ordiuary us^e made no 
nice discrimination between "nation” and "people.” 
When circumstances brought into practice the dogma 
that political authority had its source exclusively in the 
people, it was a pressing necessity to determine what 
was meant by the people. Likewise when, as a conse- 
quence of the wars precipitated all over Europe by the 
revolution,, a reconstruction of governments to corre- 
spond to national needs was demanded, the concept 
nation had to be considered with care. 

All through the history of political theory we have 
seen distinctions of race presented as the caus^ and 

A biiok is a unit only by virtue our perceptioii of the end for whieh 
that aggregate of paitioles exists, lakewise a ooUeotion of men 
is a unit in the same sense through the asoription to it of a definite 
end or purpose, by vhioh every individusd in it is determined. 
Such a unity is a person just as soon as it possesses an organ for the 
Qj^ressiou of its will. Them is in this idea of person no fietion, no 
mystery, but merely the application of the ordinary teleological 
process of thinking. Geaetz and Ytrordnmg, 1S3 et seq. 
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sufiBcient explanations of distinctions in institutions 
and power. The Greeks, the Bomans, the Teutons all 
left copious records of their conviction that their re- 
spective acliievements were due to the qualities in- 
herent in a peculiarly gifted blood. After the passing 
of Rome the partition of the civilized world between 
Cliristian and Mohammedan found a similar explana- 
tion in tlic genealogies of the patriarclis that figured 
in the sacred writings of both creeds. Wien the 
medieval monarchies began to appear on the soil of 
the Carolingian empire their nrtues were laboriously 
imputed by mj-th and legend to the heroic stock from 
which lulcrs or people or both had sprung.* From feudal 
times this racial e-xplanation of political phenomena was 
transmitted to the modem era. A nation was thought 
of as a population of substantially a common blood. 

The eighteenth centurj', however, was loo sophisti- 
cated to accept the idea literally. Tlie mixture of 
races in everj’ people of Europe was one of the most 
familiar facts of histor}'. A more acceptable criterion 
of identity as a nation was accordingly found in lan- 
guage. On the basis of sameness or diversity of speech, 
it was held, nations were distinguishable as nature it- 
self had dirided them, quite without reference to the 
n-ill of man. 

A systematic and powerful expression of this species 
of doctrine was embodied by Fichte in his famous 
Addresses to the German Nation.- In maintaining that 

'For tbo French derivation from tho Trojans boo PoUlical 
Theories, Ajicienl and Medieval, p. 225. A similar ancestry for tbo 
English is tho tfaemo of OcoUroy of Monmouth and Layamon. 

* Supra, p. 145. 
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the Germans were superior to the other branches of the 
Teutonic stock he laid much weight on the purity of 
their language as compared with those that had been 
blended with the Celtic and Latin. Men, he argued, are 
shaped by language more than language by men. The 
spiritual development (Geisteshildung) of a group loses 
both unity and force when alien elements, of un- 
familiar connotation, enter freely into its speech.^ 
Particularly destructive of a truly national life is the 
incorporation of a dead language into the usage of a 
people. Words and idioms that have ceased to repre- 
sent the thoughts of living men will inevitably intro- 
duce a morbid element into the spirit ((jcfst) of those 
that restore them to service. Mchte finds in this doc- 
trine the ground of his conviction that the Germans are 
of a sounder national life than the Latinized peoples of 
Europe. 

Language, however, while of high significance in the 
concept of the nation, was not, in Kchte’s analysis, the 
essence of the matter. For this he had recourse to his 
idealizing philosophy. Human life means but the 
development of the primordial {UrsprUnglich) and di- 
vine. This process is various in its manifestation. 
Where a society of men reveals in its natural and spirit- 
ual life the progressive development of the divine in 
accordance with some special law, there is a nation 
Tlie common participation in this special 

> ffumanii&t and PoputaritSt, for example, he Bays mean nothing 
at first sight to the unouliivated German, and the meaning they 
eventually aoiiuire has in it gomething alien, distorted and uneon- 
genial to the German oharaoter. But Mensckenfreundliehkeit and 
JjeuiBeligkeit would make at once an identical app^ to all Germans. 

3 F^ohte’s formal definition of YoJk is this; “ das Gauze der in 
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lav is whatj in last anal3rsis, unites the individuals into 
a natural whole. The content of this law defines the 
national character. A nation, thus, is in Pichte’s 
view a mode in the manifestation of the primordial, 
the divine, the eternal, — The Absolute. 

That there was little in this conception to inspire men 
to fight for independence was not concealed from the 
philosopher. He united with his abstractions, there- 
fore, a more practical appeal, though not one that 
could be called frivolous. Only the noble-minded 
{cdeldenkcndc) among men, he declared, are of concern 
in the political life ; and it is peculiarly characteristic 
of the noble-minded to long for immortality. To 
incorporate their personalities by word or deed in the 
eternal (Ewig) is a controlling desire of their lives. 
Hence their devotion to the social and spiritual order 
in which their lives are lived ; for the nation, in which 
this order is c.xpressed, is the realization and the par- 
antee of the Immortality they crave. Patriotism 
(VatcrlanMiele) is not possible in those who are not 
animated by the longing for immortality, and by the 
feeling that it is attainable through identification with 
the nation. 

Fichte’s conception of the nation e.\liibits thus two 
of the conspicuous features that appeared in other 
phases of his political theory. The intense individual- 
ism of his revolutionaiy fenmr’ recurs in the idea that 

Gesollsshatt siitoinandor tortlobondon uod sidh aus sich solbst 
immorfort nntiirlich and goistig orzeugondon MoDBohen, das insgo- 
Bamt iintor oinom gowisson bosondern Oosotzo dor Entwioklung dos 
GSUIiohon aus ihm Bteht.” — Bode VIII, ia ITcric, Vol. VII, p. 381. 

‘ Supra, p. 138. 
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the attachment of men to a concrete nation is deter- 
mined fundamentally by their longing for immortality. 
Seh’-interest of this particular type he makes the 
indispensable condition of national life. Prom a dia- 
metrically opposite point of \dew the complementary, 
if not contradictoiy, dogma appears that the nation, 
quite irrespective of the indi%’idual, is an element in 
the unfolding and realization of pure abstract idea. 
To conceh'e the nation in this latter aqrect is possible, 
the pMosopher holds, to such intelligences only as 
grasp the notion of the eternal and the divine. Men so 
limited or so barbarous as not to believe in this or to 
look upon human life as a development of this pri- 
mordial principle cannot be in the real sense a nation or 
possess a national character. But where, as in the Gre> 
man people, the true ideal is apprehended, the nation, 
Pichte declares, is far above the state and the common 
social order. The state, in maintaining internal peace, 
order and well-being, is but an instrument for the pro- 
motion of the nation’s end. These conditions, with 
liberty itself, must be sacrificed when necessary that 
the nation may achieve its purpose— the realization 
and development eternally of the divine principle em- 
bodied in it. 

A comparison of this doctrine of Pichte's with that 
which Savigny began to propound a few years later* 
shoTVB that the basic philosophy is the same in both. A 
definite social aggregate of human beings owes its life 
and its identity to the part it has in a transcendental 
scheme of universal erdstence. This aggregate {Volk) 
■iSapra, p. 304. 
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Savigny holds to be most perfectly apprehended by 
human intelligence as state {Staai)f while Fichte holds 
its character to be best expressed as nation {Nation), 
Language pves to Fichte a sufficiently clear indication 
of the outlines of the entity; Savigny finds an addi- 
tional revelation of the inner reality in the people's 
law. What botli philosophers agi-ee upon with perfect 
harmony is, that the true substance of the national 
character is never determined by, or revealed in, the 
conscious acts or volitions of any single individual or 
any single generation. 

4. The Nation as a Geographic Unit 
The course of theory on the relation between nation 
and geography is closely analogous to that of the 
relation of nation to race. Through Bodin and Mon- 
tesquieu, as we have seen,* the determination of govern- 
mental institutions by the geographical situs was made 
an important feature of scientific politics. In this early 
speculation attention was given chiefly to the influence 
of physical environment in its large aspects — latitude, 
altitude, climate, relation to the oceans — just as the 
characteristics of race were at first treated as applicable 
only to the largest aggregates of men. But later, in the 
one case as in the other, the deterministic principle 
was carried over to the detailed conditions of lesser 
units. As the kind of physical facts that had been held 
to ejqjlam the distinction betvs'een Semitic and Ja- 
phetic peoples in general were resorted to in explaining 



* rAeories from Luther to MontesquieUt pp. 112, 418. 
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so it was sougM to find in such physical conditions as 
had differentiated dwellers in different zones a basis for 
distinction between communities dwelling side by side 
in the same zone. The search received a practical 
stimulus from the wars for territory that prevailed in 
Europe in the name of the balance of power. In line 
with the whole manner of eighteenth-century thinking ^ 
it became the formula for the demand of each power 
that it should have its “natural boundaries.” Thus 
again the idea developed that there were geographic 
facts inherently identified with the existence of any 
given nation. 

The more serious philosophy did not seize with 
special avidity the suggestion that a particular terri- 
tory was an essential element of concrete nationality. 
Conservatives were naturally suspicious of the idea, 
though their devotion to the old djmastic order led 
them often to use it to support the adjustments made 
in the interest of that order. Edmund Burke was of 
course disinclined to put emphasis on anything but the 
social and political institutions of a people as determin- 
ing its character. “ Our country,” he said in his Appeal 
from the New to the Old Whigs, “is not a thing of mere 
physical locality. It consists, in great measure, in the 
ancient order into which we are bom. We may have 
the same geographical situation, but another country ; 
as we may have the same country in another 
soil.”** 

lichte vacillated in reject to the part played by the 
geographical factor. In his ideal of a closed commercial 
* j&iupra, p. 46. * Works, IV, 167. 
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state he adopted, as vre have seen,^ the theory of “nat- 
ural boundaries," but interpreted the term in an eco- 
nomic rather tlran a military sense. This doctrine 
gave to plysical environment great significance in the 
theory of the nation. In liis Addresses, however, 
Pichte swung sharply away from such a conclusion and 
declared roundly that the abiding place {Heimalh) 
of a people was much more the effect than the cause of 
its essential character.* 

The wavering manifested by Fichte was reproduced 
in the speculation of many succeeding decades. It was 
involved in the imcertainly that prevailed ns to the 
relation of nation, people and state. Tliat some one, if 
not every' one, of thc.se entities was deeply affected by 
geographical facts was generally asserted. But the 
precise meaning and the interrelationship of these 
terms remained long undetermined. Schlcicrmaohcr 
propounded the dogma that a clearly defined geographic 
unit (,Bodcnctnheit) will be, in the nature of tilings, the 
abode of a state. Not that the geographical fact was 
the cause of the state. He denied this as M'cll as the 
doctrine that community of blood or of language made 
the state. All that he held was that through some pro- 
cess of history the inhabitants of the region would sooner 
or later become a self-conscious political organism,’ 
and the boundaries of the region would bo the limits 
of the organism. 

Much in the manner of Schleiermacher, Hegel, in 
his Philosophy of History, swept the whole surface of the 

> Supra, p. 144. ’ Redo IV. 

• Werke, Band 32, S. II, IS. 



GEOGRAPHY AND LANGUAGE 


earti in a grand survey to see where the abodes of states 
could be detected.* Bather more distinctly than 
-Scbleiermacher he su^ested the deterministic in- 
fluence of the physical facts on the political ; yet he 
fell far short of making geography the creative force 
in the development of nations. 

Ihe net result of all the speculation that has been 
noticed was that some relation between geography 
and the nation was recognized, but the character of the 
relation was not made at all definite. And such re- 
mained the situation throughout the fierce controversies 
of the mid-centmy over the rights and wrongs of nations 
and of nationah'ties. For none of the concrete prob- 
lems as to boundaries could a scientific formula furnish 
an acceptable solution. The mountmns, deserts, seas, 
rivers and other features of the earth’s surface that 
had seemed to be natural marks of separation for com- 
munities of men either were lacking where need for 
them was greatest, or, when present, actually furnished 
additional incentives to strife in the rivahy for occupa- 
tion and control of them. Nor could the limits in- 
dicated by geography be made to coincide with the 
limits indicated by language. A Germany that ful- 
filled the glowing demand of Amdt for unity "so zoeil 
die deutsche Zunge Mingt” would outrage every canon 
of geographic theory, and would present many points 
where geography could find nothing whatever to offer as 
a boundary'. And there in the heart of Europe lay the 
Swiss— a stout and respected nation, defying every rule 
of both language and geography in its national life. 

1 Sibise’s translatian, LitrodDoiian, pp. 79 et teq. 
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No more in the facts of physical environment than 
in those of blood and language, therefore, did the polit- 
ical theorj' of the early nineteenth centuiy find an 
objective criterion of nationality that would suffice to 
still the insistent clamor of the democratic liberalism 
for recognition of the human vvtU as the paramount 
factor. Through the gromng precision of geographic 
science as mought out by Humboldt and Ritter, and 
through the rise of ethnologj' and anthropology and 
comparative philolog}-, the influence of heredity, 
eniironment and speech on the evolution of human 
societies was more justly apportioned and balanced, and 
political science defined the nation in terms that gave 
duo weight to each, while assigning to the nill and 
feeling of lirag men a part that was far from the least. 

5. Nation and Nationality 
The task of tracing the growth of the dogmas of 
nationalism during the half-centurj’ following 1815 is 
made almost impossible by the confusion in the sense 
of the chief terms involved. In both scientific and 
popular usage, and in all languages alike, the meanings 
attached to “nation,” “people” and "state” cxliibited 
all degrees of diversity and contradictoriness. In Eng- 
lish Bcntham and Austin and Comewall Lewis at- 
tempted to escape the difficulties by devnsing new and 
too often cumbrous terms and definitions;’ but their 
labors received little recognition bj' anybody. In 
many cases where their suggestions were promising 
for clearness there was too much of pure utilitarian 
■ Seo especially Lewis’s Vet and Abuee of Political Terme. 
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implication to encourage acceptance, and in many other 
instances they refused recognition to ideas and distinc- 
tions that they regarded as savoring too much of silly 
German idealism, unsuited to the hard common sense 
of Englishmen. The TVenchtrere too deeply immersed 
in the conflict between liberals and reactionaries for 
the control of the got'emment to use tenns in any sense 
save that which would inure to the advantage of the 
two parties respectivdy. Only in German specular 
tion was there a serious effort to work out a precise 
political terminology, and even here no consensus was 
achieved. 

As between nation {Nation) and people {Yolk) the 
Germans tended dearly to use the former when the 
idea of race was to be stressed, and the latter when 
govemmeatal institutions or functions were chiefly 
in mind. This was the precise reverse of the tendency 
in usage of the terms in En^h. As ethnology and 
anthropology and the new sociology rea’ealed the 
errors and uncertainties of ancient ideas about race 
distinctions, German political science relegated Nation 
to these preliminary fields. For the concrete problem 
of German unity a more serviceable word was Stamm, 
which figured quite largely in the debates of the mid- 
centurj'.^ This made no appeal to European specula- 
tion at large; but another term made its way so rap- 
idly into general use as to absorb all the connotation of 

> The nearest to an equivalent of this term in English is probably 
“ Btoek.” It means a soeml aggregate eonsiating of families mostly 
of the same blood — a branch of a race. The Bavarians, e.;., are 
a Slamm of the German Natum pn Fiohte's sense of Nalim). Cf. 
Mohl, Encykliifaedie, 2te AufL, sec. 4 and note (1872). 
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political bearing in the word nation and thus to con- 
tribute to its displacement. This new term was “na- 
tionality” in the concrete sense — a nationality (no- 
ti<malil6, Nationalital). 

Originating in the protests of various communities 
against the disposition made of them by the Congress 
of Vienna, tliis word nationality focussed both popular 
and scientific conceptions of political fundamentals, 
and in all languages alike. In the vocabulai^' of revo- 
lutionaiy agitation it designated any community in 
which or for wluch independent or autonomous govern- 
ment was insistently demanded. Czechs, Serbs and 
sundry other groups of Slavic people, Irish, Rou- 
manians — each was recognized as a nationality when 
a claim lo all that was implied m "nation” would have 
excited ridicule. The rights and WTongs of nationalities 
were the theme of Mazzini’s solemn and splendid lit- 
crarj’ visions, but no one could discern any solid sub- 
stance in his rhapsodizing, save anarchistic democracy. 
Louis Napoleon proclairncd his adliesion lo the principle 
of nationalities ; but for the sake of a deal with Bis- 
marck for terTilorj' he woirld deny that the Belgians 
constituted a nationality.* Thus the new term was 
abused by the practical politicians and the agitators ; 
in the analysis to which more scientific minds subjected 
it, important progress was revealed. 

In the first place, the influence of blood and language 
steadily receded in relative significance through the 
decades in which the nationality was the centre of de- 

> Cf. the cxcollcnt art. by Hausor, " Lo principo dos nationalitfs," 
in Rmie PoUlique Internationale, No. 20 (I91C). 
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bate. Other factors were recognized as pla3-ing a large 
part in the bond of social union. Religion, law, cus- 
toms, morals, literature, art, the extent and kind of 
intercourse with neighboring societies — all these, as 
well as the ph3-acal en^iromncnt, were seen to work for 
the consolidation and as well for the disintegration of 
peoples. As the growing social sciences brought to 
light the more subtle and obscure operations of these 
factors, histoiy with its rapidl3^ developing improve- 
ments in scope and accnraty brought prominent^ into 
view the fact that the resultant of all these forces 
varied greatty from age to age. Thus the idea gained 
ground that there was in nataonalit3', either as a quality 
or as a concrete fact, little or nothing of the fixedness 
or finality that had been ascribed to it. The evolu- 
tionaT3’ philosophy which Darwin made so conspicuous 
in the ph3'Bical world at the middle of the century had 
its inevitable effect on political science. It tended 
steadily to appear to thoughtful minds that, so far at 
least as concerned the unconscious elements in the 
concept, a nationalit3'’ was but the expression of an 
existing combination of social forces that was doomed 
to pass as it had come. 

Under this historical inteipretation of the idea of 
nationalitj’’ there could be presented a bewildering 
variet3’' of objective conditions e:q>laining the existence 
of different peoples at the same time and of the same 
people at different times. The modem English were 
assumed to be determined by unify of race, language, 
religion, geographical situation; the contemporai3' 
Swiss exhibited complete diversity on each of these 
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matters; the Germans were unified as to some and 
diverse as to others. But the authentic history of a 
millennium showed in Great Britain and in Germany in 
past times hardly less diversity than Switzerland ex- 
hibits to-day, and drove from the field of rational politics 
the idea of any permanent form in which the identity 
of a people was expressed. 

Out of the difficulties inherent in the earlier concep- 
tions of nation and nationality arose the doctrine that 
the essence of the matter was to be found in the polit- 
ical institutions of a people. The transition to this 
theory is seen in the distinction that was devised 
between natural and political nationality.' Race and 
language were held to determine natural nationality, 
while the political species was that which prevailed 
where a lesser was absorbed by a greater people through 
the exertion of cither moral or phj'sical force. The 
people resulting from this blending process was held to 
have as good a claim to independence as one that 
based itself upon race and language. 

The doctrine just noticed was prompted in large meas- 
ure by practical issues arising out of the aspirations of 
France under Napoleon III for territorial aggrandize- 
ment at the expense of small states on its borders. The 
full development of the doctrine appeared in the theory 
as to the relation of nationality and state, which nill 
be considered in the next section. A well-reasoned 
definition of nationality in the historical spirit, inde- 
pendently of the political elements, was presented in 

■ C}. ZSpfl, Orundseia det temdnen DeuUchen SlaaltrechU, 
5to AuCnge (1863), Erster Absohnitt, eoo. 13. 
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ike fifties and sixties b}’ Bluntschli/ whose Swiss 
nathfity, South German univeraity associations, liberal 
s}-mpathies in current politics and broad historical 
scholarship constituted a peculiarly effective equipment 
for scientific speculation. 

The formula in which he embodied his conception of 
a people (.Yafion) is this : 

A union of masses of men of different occupations and sodal 
strata in a hereditary sodety of common spirit, feeling and 
race, bound together espedally by language and customs in 
a common dvilizadon which ^ves them a sense of unity and 
distinction from all foreigners, quite apart from the bond of 
the state.= 

In the exposition of this formula Bluntschli gave due 
weight to all the familiar factors in nationality — race, 
language, /eligion, geography and general physical 
environment, but he added and emphasized the psy- 
chological influences of common feeling and common 
spirit. This state of mind of the individuals he de- 
clared to be responsible for the initial impulse to unity. 
Objective conditions and the general course of history 
brought this impulse to fruition. The relative impoiv 
tance of the various conditions varied from age to age, 
and the character and manifestations of the national 
spirit varied accordingly ; but the constant factor must 
be, so long as a people could be said to exist, a sense in 
the individuals of unity among themselves and differ^ 

« See especially his Kleine Schripen, Band n. The leoture on 
the development of national states (p. 70) is a fuller statement and 
discussion of the ideas centred in }uiAllgememeSiatttelekre,B\iab 
2, Eap. 1-4. This latter work appeared in six successive editions 
from 1852 to 1886, the lost posthumous. 

' Theory of the State, English translation, p. 90. 
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entiation from other groups. Tlie feeling and spirit 
that are tlie essenceof nationality might be and generally 
were unconscious in their origin and development; 
but they were none the less real. The concept of the 
nation could be understood only as a concept of histor- 
ical cirilizalion (CuUiir). 

'I\vo features of Bluntschli’s definition need to be 
especially noted. Tlie first is the suggestion of Hegelian 
and Fichtcan mysticism in the resort to a hazy and 
indefinable slate of mind as the ultimate factor in 
nal ionality. The .second is the care with which a people 
as thus defined {Nation, NalionalM) is distinguished 
from a jicojilc in the political sense {Volk). Bluntsclili 
sets forth at length and with iteration the doctiine 
tlint a jicoplc may or may not constitute the basis of 
a slate, but remains a people without regard to that. 
The criteria of the two entities arc quite independent. 
In Hu's reasoning he is on ground that was at the centre 
of the stirring politics of the mid-centurj’, where, in 
the struggles for national existence and gloiy, the dif- 
ferences and conflicts of political thcoiy were only less 
heated than the conflicts of statesmen and armies. 

6. The National State 

The conceptions of state and nation examined in the 
preceding sections W'cre always more or less intimately 
Iilcnded in the systems concerned. Yet there was wide 
difference of doctrine as to the precise relationship of 
the two ideas. This was accentuated by the lack of 
uniformity in the usage of the terms, and by the 
general liberal and conservative leanings respectively 
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of the philosophers. At the middle of the centuiy, 
moreover, the intense conflicts over German and 
Italian unity and the movement for secession in the 
United States furnished decisive concrete foundations 
for divergencies in theory. 

The state was, as has been shown, e^lained as 
ultimately e}q}ressed in the attributes of personality or 
of organism or both. Nationality was e^qiressed in 
various historically developed facts and feelings per- 
vading groups of human beings. It became an im- 
portant question whether the facts and feelings that 
determined nationality were essential to the concept of 
the state. Was the lofty function in the scheme of 
human existence assigned by Kegel and Stahl and 
Bluntschli to the state, predicable of an aggregate of 
men that lacked the character of a nationality? In 
short, could there be a state without a people? 

The distinction between a people and a population 
had been a commonplace of political theory from at 
least the time of Cicero.^ Under the influence of 
Rome's far-flung and long-enduring dominion the idea 
of people had been in large measure submerged in that 
of population, and the identity of the state had been 
fixed by reference to the sovereign ruler quite without 
regard to the mass of the ruled. Bodin propounded 
the precise formula that determined this doctrine for 
modem times.^ Hobbes and the English Utilitarians 
adopted it substantially intact. When Bentham and 
Austin made the “habit of obedience" the criterion of 

^ Politieal Theories, Ancient and Medieval, p. 120. 

> Political Theories, Luther to Montesquieu, pp. 86, 96. 
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a political society or state, they left no room for con- 
siderations of nationality ; but continental and Ameri- 
can thinkers were not easily able to ignore it. 

In German theory the imperial idea had some sup- 
porters. Tlie unmistakable power of the Austrian 
monarchy made it awkward to deny to it the character 
of a state. Hence there continued to be reactionary 
thinkeis who held that wherever and so far as a single 
sovereign authority was in control, there a state had 
its being. The racial, linguistic, historical or other 
likenesses or unlikencsses among the population had 
nothing to do with the matter. 

Much more general, however, was the doctrine that 
"state," while not necessarily presupposing a people, 
had a special significance in connection uilh nation- 
ality. By acquiring the attributes of the state, a 
nationality (Nationalitat) was held to become in the full 
sense a people (Volk). This was the partieular doc- 
trine of the historical school of thought in political 
science. Sarigny declared that only after achie^g 
personality ns state could a people manifest the spirit 
that it embodied.* AVaitz asserted that the nationality 
was a natural union, which was rounded out and per- 
fected by the political union of the state." To Stahl 
and Bluntschli, also, their respective conceptions of 
the slate ’ were piirticularly if not exclusively valid ns 
expressing a unity of organization for the maintenance 
of law and justice in a people already united by other 
bonds of nationality. 

To the question whether there could be a state with- 

• Cf. supra, p. ®)1. ‘GrundsHiic, Kap. I. 'Supra, pp. 305 ct leq. 
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out a people, the philosophy of the mid-nineteenth cen- 
tury, therefore, was not uniform in its answer, but 
showed a strong leaning to the negative. What was 
the answer to the converse question : Could there be 
a people without a state? Was community of race or 
language or history or tradition, or a sense of such 
community regardless of the facts, sufficient to justify 
political science in ascribing significance to an aggregate 
of men in which unity of government and law was lack- 
ing? In this matter as in the preceding there was no 
complete consensus of doctrine. Speculative opinion 
varied much according to the sympathies of the philoso- 
phers in the practical issues of the time* There were 
those who held that a common sense of law and justice, 
expressed in political institutions, was but one of the 
attributes that defined a people and was in no way an 
indispensable one ; that there could be a people without 
the state. There were those who held that the state 
was the necessary form of a people (Yolk) and that only 
so far as manifested in this form could a people be said 
to exist. Finally, there were those who held that a 
stateless people, or nationality, must necessarily have 
in it the seeds of political consciousness, and must there- 
fore be regarded scientifically as a potential and inchoate 
people destined certainly to assume the state form.^ 

* German disoussion of these various ideas was particularly 
voluminous. See Savigny, Sysien des Bdmischen Rechts, Such 
I, Kap. ii, sec. 9 ; Dahlmann, PolUik, sec. 6 ; Waitz, Qrundz'&ge, 
£[ap. I; Zaohoria, Viersig Bicker, Buoh II, Hauptst. 2; Stahl, 
Beckts- und Staalslehre, II, 8. 165. Not all these authorities are 
self-consistent, presenting different conceptions of people and state 
according to the needs of the partioular topics under consideration. 
This is especially the case with Zaoharia; with the reference above 
compare III, 5, 2, and XI, 4. 
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The doctrine that nationaJity and political independ- 
ence ■were inseparable vras baac in all the revolutionary 
agitation of the times. Mazzini’s impassioned dream- 
ing seemed almost rational now and then as he ex- 
pounded the moral order of the world and revealed in it 
the law that every people in whom a consciousness of 
unity was expressed in its language, literatme and his- 
tory must have a governmental unity to eorrespond. 
Such a people, he held, embodied a particular spirit 
to which a part was assigned in the progress of the 
human race, and it was therefore an absolute right 
that the development and activity of that spirit 
should be unhampered.’ 

The Mazzinian philosophy of the national state was 
so blended and permeated nith his demands for 
democracy in government as to lose much of the 
cogency that survived his rhapsodical form of expres- 
sion. Substantial!)', however, his thought was that 
of the Germans who saw in nationality an element in 
the world order, entitled to free e.vpression through 
the organism of the stale. Americans on both sides in 
the Cml War of 1861-65 were more or less consciously 
under the influence of the same doctrine. Northerners 
and Southerners both proclaimed themselves the 
embodiments of a national world-mission, but they 
differed as to the relative weight of the factors that fixed 
the limits of a nationality.® 

' Seo Moiimi's Estayt, translated by Okoy, esp. pp. 19, 154-5, 
170-1. 

> The North emphasized eeoeraphio contiauity, irhflo the South 
stressed uniformity of sooisi institutions and especially the senti- 
ment of unity among the people. 
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Speculation of the less fenid and revolutionar}' order 
tended to uphold a qualified but not absolute form of 
the dogma of the national state — to maintain that a 
people united br other bonds need not necessarily 
have also the form of the state, but would probably 
acquire it sooner or later. According to this view the 
peculiar function of a people in the life of humanity 
might be fully realized through its literature, language, 
religion or art, without the aid of political unity. 
Bluntschli, for example, was positive in rejecting the 
dogma that every people must be a state and everj' state 
a people. K\-perience and lope both convinced him 
that the two need not coincide. The state might em- 
brace the whole or fragments of several nationalities ; 
a people might be politically organized in several states. 
Not eveiy' people, he declared, was endowed with the 
capacity for exclusive state life. Nationality must be 
regarded as a cultural, not a political concept. The 
consciousness of unity that defines a people might exist 
as to various aspects of civilized life without extending 
to the governmental organism. Yet Bluntschli could 
not escape the conclusion that among the influences that 
operated to bring states into existence nationality had 
always been strong and in modem times had become 
clearly the strongest.^ 

This conception of the national state, assigning to it 
relative and transitional rather than absolute value, 
was well suited to the historical spirit that was domi- 
nating political theory. The progress of many small 

>■ Kleine Schiflm, n, 84 e< aej. Also Angemane Staalslehre, 
Bnob ii, Kap. 2-4. 
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nationalities in civilization and self-consciousness was 
a conspicuous fact of recent decades, and their aspira- 
tions for independent governments were duly justi- 
fiable by the doctrine. At the same time the right of 
existing national states to be was fully ex^jlicable. 
Beyond this there remained opportunity to foreshadow 
a future world-state, into which the national states 
would insensibly merge as the consciousness of unity 
progressed from and through nationality to humanity.' 

The logical sufficiency of the reasoning on ivhich the 
possibility of a world-state was based was generally con- 
ceded. If language, religion, law and the other elements 
of civilization should become uniform throughout man- 
Idnd, a political system to correspond miglit be an- 
ticipated. Tlie national state would be by the applica- 
tion of its own principle submerged in and superseded 
by the larger whole. This, however, was clearly an 
ideal for the remote future. Of immediate practical 
concern was the problem to what extent, if at all, 
recognition was due from the national state to a com- 
munity witliin its bounds whose feeling of unity with 
its neighbors was qualified by aspirallons for some meas- 
ure of autonomy. This was the problem involved in 
the momentous discussions over what was called 
particularism in Germany, state-sovereignty in Switzer- 

> C/. Bluntsohli, AUgemeine Staalikhrc, p. 114: “ Dio Entwioko- 
lung dor Monschboit sotzt niobt bloss dio freio OSonbarung und 
don Wattknmpr dor Nntionon nb Grundbedingung voraus, Eondern 
sio verkngt hinydoder dio Verbindung dor Nntionon zu huborer 
Einbcit. . . . Dio baobsto Stnntsidco ist monsohlich." 

Sol 
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land and the United States, The question was pri- 
marily one of politics and constitutional law, but the 
controversies over it led to the formulation of the 
most absolute dogmas concerning the national state, 
as well as to the most astute and subtle assaults on the 
validity of that conception. Two Americans were 
conspicuous in these achievements. John C. Calhoun, 
in his Disquisition on Govermrimt and other writings, 
propounded theories in 1850 that the European philoso- 
phers of the next generation gladly appropriated for 
the defence of the rights of the lesser communities. 
On the other side Elisha Mulford, in The Nation,^ 
gave to the American people, after the Civil War, a 
version of German political theory, in the manner 
and with much of the substance of Stahl, skilfully 
adapting the doctrines to the demonstration that 
against the national state any form of self-assertion by 
a lesser community within it violates the moral order 
of the universe. To Mulford a homogeneous popula- 
tion on a continuous and well-defined geographic area 
was a divinely designated embodiment of sovereign 
political power ; the social aggregates through whose 
coalescence this people was created retained only 
historical or administrative, never supreme govern- 
mental, significance. Where the conditions of nation- 
ality prevailed in these aggregates the union-state 

> The word nation is used by the author for the express purpose 
of inculcatiiig the idea of the national state ; for he deelares that 
he means by ‘‘nation’* what is usually expressed in English by 
“ state.” To designate a state in the special sense of member of 
the United States be resorts to the typographical form “State,” 
but prefers to substitute for it as a role the term eonunonwealtb. 
Preface, p. viii. 
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{Bundessiaat) became ipso facto the type of sovereign 
organization.* 

The confederacy (Slaatenbwnd), on the other hand, 
was found equally rational by Calhoun, and far more 
reconcilable with the facts of history and law. Most 
important from our present point of view was his stress 
on the continuing validity of the will of a community 
in fi^g its political status. That the supremacy of 
this vdll could be set aside by the mere geographical 
proximity of other communities, or by association with 
them, even if they were of like nationality, was to him 
sheer nonsense. His doctrine illustrated the existence, 
throughout the he5'day of the nationalistic theory, of 
an opposition to it based upon the idea that in last 
anal3'sis the foundation of the state was laid not in 
objective conditions, historical or environmental, but 
in the volition of living men. 

7. Summary and Conclusion 

The seventh decade of the nineteenth century wit- 
nessed the unification of Italy, the United States and 
Germany. In the momentous events attending this 
achievement the principle of objectively determined 
nationality was exploited extensively in Italy and 
America and to a less degree in Germany. Race, 
language and geography happened to indicate bounds 
that corresponded fairly w'ell with the purposes of the 
American and Italian nationalists, and this fact colored 
the emotional appeals of the war times. For the Ger- 
mans, the conditions both external and internal im- 


> The Nation, chaps, t and xvl. 
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posted sarious qualifications upon the demand for boun- 
dari?? fixed by race or geography.^ But to ■R-hatever 
erdent the idea of objectively determined nationality 
persisted in popular thought and emotional literature, 
it ceased by the end of the ei^th decade of the cen- 
tun- to have any important place in political theory. 

The rational foundations of the idea nnre steadily 
undermined b}- both the facts and the philosophy of 
the age. Old ideas as to distinctions between races and 
languages were wholly transformed by the development 
of anlhropologj' and ethnology.’ The natural barriers 
by which geographic unities were determined were 
reduced to nuUifj* by the marvels of intercommunicar 
tion wrought by steam and electricity. Capitalistic 
industry and commerce created lines of union and of 
cleavage that crossed and endlessly confused the an- 
cient lines of language and kindred. The historical 
and comparative methods in jurisprudence and phi- 
lologj' destroyed on the one hand the myths of long- 
standing national solidarity and achievement, and 
proved on the other hand that institutions assumed to 
he the characteristic glory of certain peoples were as 
widemread as humanit)’^ itself.’ Political science caught 
the full infection of the Darwinian spirit that ruled in 
the ph3-5ical field, and the state was regarded as at 
any time merely a stage in an endless series of evolu- 
tionary transformations. 

• .Supra, pp. 298, 319. 

‘ See the excellent mosogisph by J. L. Myres, “The Influence 
of Anthropology on the ooutse or Folitdeal Science," in University 
of California Publications in History, VoL TV, no. 1. 

' C/. Henry Sumner Maine, Andenl Law; £, A. Freeman, Com- 
pcralite Gmsrnmeni, 
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Under the influence of this philosophy there was a 
constant tendency of theory to ignore, or at least to 
reduce to insignificance, the objective elements in the 
conception of nationality. Correspondingly the im- 
portance of the popular will was increased. This 
movement was a concomitant of the steady growth of 
democratic ideas in all phases of social and political 
life. The policy of the Napoleonic empire in Erance 
gave ostentatious support to the principle that an 
expression of a people’s rvill should take precedence of 
all other considerations in determining its allegiance, 
— that the plebiscite should be the supreme criterion 
of nationality. However grotesque were some aspects 
of this principle in practical application,' its theoretical 
foundations were in harmony with the times. 

Tlie unification of Germany bj' Prussia exhibited 
no application of tlie plebiscitary' principle, nor, in- 
deed, of the other principle of determining nationality. 
Brute force was all that operated when Prussia ab- 
sorbed the Danes of Schleswig and the Germans of 
Hanover, and the new-made empire took over the 
French of Alsace-Lorraine. In America deference to 
the principle of the popular will w'as indicated by the 
use of the plebiscite in adopting the terms of the re- 
adjustment of rdations betw'cen the victorious and 
the vanquished sections; but the form W'as illusory', 
and the substantial factor in the reconstruction was 
the military power of the North.* 

> For exunplo, in tho nnnemtion oC Nice to Franco, end in the 
French establishment of Mnximiliaii's empire in Mexico. 

> The elections in the conquered states were under the direction 
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"RTien, just at the end of our period, the Balltan 
question comniked European opinion, and the problem 
of nationality had to be solved for Roumanians, Serbs, 
Bulgars, Turks and Greeks, there was a distinct re- 
action toward the principle of objective determination. 
Race, language, religion, historical tradition and mj-ths 
were all duly paraded as grounds for the erection of 
Turkish provinces into national states. Geography, 
however, especially in Macedonia, failed to furnish 
unities that would correspond to those indicated by the 
other factors. In the contentions over boundaries 
the popular spirit and will rose to a prominent position 
in each of the new states, though the manifestation of 
this influence was more striking in hatred of one another 
than in internal cohesion and harmony. 

Despite the adverse influence of the Balkan problems, 
the general trend of rational theoiy' continued toward 
primaiy emphasis on feeling and will as the principle 
of nationalit}’. This prevailing doctrine at the end 
of om- period was skilfully and eloquently summed up 
by Renan in a discourse delivered at the Sorbonne in 
1SS2.’ He did not conceal the conscious relation of 
his argument to contemporary problems; he con- 
fessed his animosity toward those great states which 
take peoples by the throat and sa}', "You speak the 
same language that we do, therefore you belong to us.” 
But this and other allusions to current aspects of Pan- 
German and Pan-Slavic policy do not affect the clarity 
and force of his scientific contentions, 
and control of the army of the United States, enforcing rules pre- 
scribed by the conqueror ns to who should vote. 

1 Published in his Dfscours e( Coitfirenett, 2me fid., p. 277. 
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Renan takes up in order aD the different items in the 
list of objective facts that have been used to explain 
nationality. Race he finds without significance, be- 
cause the term itself is ambiguous and obscure, and in 
the sense of blood kindred no race is pure.‘ Language 
is not conclusive, as is shown by the diversity in 
Switzerland, wliich is a nation, and the identity in 
Great Britain and the United States, which are not one 
nation. Community of interests makes not a nation, 
but at most a customs-union.® Geography— natural 
frontiers — is the most arbitrary of criteria and means 
only endless wars. Historj', when authentic, is more 
likely to dmdc than to consolidate a nation; only 
when presen'ed in eiToneous form or forgotten alto- 
gether are the facts of its bepnnings promotive of 
nationality.® 

Ha\'ing excluded thus all the external criteria, Renan 
finds the essence, the soul of a people to consist in two 
facts : First, that the community possesses a common 
heritage of memories, whether of acliievement and 
glor)’ or of sacrifice and suffering;^ second, the actual 
consent, the positive desire of the individuals to live 
together and enjoy and trmismit the heritage they have 
received. 

> Ho refers -witb malicious joy to tbo Slario admixture in the 
German, especially the Prussian population. “Pour tous il cst 
bon do savoir oublier.” 

. un Zollvcroin n'est pas uno palrio." 

’ “ L’oubli, ot jo dimi mCmo I’crrour historiquo, sent un fnoteur 
cssonticl do la crCation d’uno nation, ot o'est ninsi que io progrbs 
dcs etudes liistoriqucs cst sourent pour la nationnlite un daneor.” 

* It is implied in the reasoning of the preceding note that the 
glory and sufferings involved may bo mythical vdthout impairment 
of their nation-making efficacy. 
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Eowcver unsalisfactor}- Eenan’e fonnula ma}- be in 
final anah-sis, it expresses v.-el] the dominant thought 
of his daj*. The national state was coming to be ex- 
plained in terms of human psj’cholog}’. 
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BOCEETAHUN POUnCAL THEORY 
1. The Rise of Socialism and of Sociology 
Parallel with the movement of doctrine concerning 
the constitutional and national developments of the 
nineteenth centui^' a current of speculation took pretty 
well-defined form by the middle of the centurj' under 
the names of socialism and sociology. Not that these 
two terms were sjmonymous ; they designated, on the 
contrary, systems of thought that -were quite distinct 
from each other in character and in purpose. Yet 
regarded from the point of ■view of the historj' of political 
theories they have this in common, that they have their 
origin and their end in the study rather of society than 
of state or government, but produce incidentally strictly 
political ideas of momentous import. 

The rise of socialism was closely related to the 
economic conditions that characterized the various 
stages of the revolutionar)' movements in Europe from 
1789 on. Sweeping confiscations of property such as 
were -wrought upon the church and the nobility in 
France ine%dtably raised the general question as to 
the right of property, and the sufferings of the poor 
united with the intemperate lope of the intellectuals 
to bring about an abortive insurrection in Paris, headed 
by Baboeuf and directed to the abolition of private 
ownership, particularly in land. This was in 1796. 

340 
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From then to the end of the Napoleonic period France 
was too much engaged in other things to be concerned 
about socialisuic or communistic theory or practice, 
though Fourier brought out in ISOS the first of his 
influential works. 

IVlicn peace came in 1S15 and the tr3-ing period of 
readjustment followed, a new factor in the general 
economic situation became at once predominant and 
England assumed the first place in the socialistic 
movement. The new element was the faotoiy S3'stem 
of production. In England what is now known as the 
industrial revolution had been definitely accomplished. 
Steam power and machinery had given to the great 
textile and iron industries the fonn and organization 
that in substance they have to-day. Other industries 
were in process of the same transformation. Great 
shiftings of population were in progiess, with the 
attendant tumult, suffering and general unrest. Wage 
earners in the large establishments found themselves, 
so far as their li-iung was concerned, at the mercy of 
the owners, and found all efforts to better their condi- 
tion thwarted by laws that were often antiquated, 
often brutal. Trade unions, strikes and other means 
for the maintenance of the W'orkingmen’s interests sub- 
jected those re3ort.ing to them to severe penalties 
Yet the antithesis of capitalists and wage earners was 
rapidly hardening, and the strife of these tw'O new social 
classes, though they were not yet wholly self-conscious, 
was a conspicuous feature in the life of the people. 

For the ills of the times increase rather than alletda- 
tion was indicated in the teachings of the capitalistic 
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philosophers. Malthus was suggesting, if not prov* 
ing, that the forlorn condition of the working masses 
was permanent and inewtable. Ricardo was pro^^ng 
that the dominant right of the landowner and the 
capitalist in the products of industi^' was imbedded 
in the vciy nature of created things. James Mill 
was coldly fonnulating the rule of economic existence, 
summed up in pitiless competition, mth the wall al- 
ways for the weaker. 

It wn.s against the spirit of thc-sc doctrines, as well as 
against the conditions on which they were based, that 
the onrlic.st systematic socialism took shape. Robert 
Owen, a practical facloty owner, began as early as 1800 
to detcnninc the relations of employer and employed 
by cooijcration rather than competition, and he and 
lus followers preached for half a centurj' the reorder- 
ing of society so as to render impo.«siblc the poverty 
and UTetchednciss of the wage-earning classes. Be- 
tween 1S20 and 1840 the Owenites were an important 
element in the forces that brought about reforming 
legislation to improve the general situation. The laws 
that made trade unions criminal were repo.alcd (1825), 
and in 1833 the first regulation of factories in the in- 
terest of the laborers was embodied in the statutes. 
These mcasurcs were part of the same large movement 
which resulted in the sweeping political reforms of the 
period. In spirit the}’ were Wiiggish, not radical, 
and were permeated with the characteristic Wliig 
solicitude for the rights of property. In the heat of 
the agitation, however, there had appeared among 
the supporters of the laborers’ cause systematic and well- 
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ai^ed denials of all just claim by landlords ^d capi- 
talists to their rents and profits. This doctrine, put 
forth by William Thompson, John Gray, Thomas 
Hodgskin and others, made little permanent impres- 
sion in England, but became fundamental in the later 
revolutionary socialism of the French and Germans. 

The same decades in which Owenism most flourished 
in England witnessed the rise to prominence in Prance 
of the systems of Charles Fourier and Henri de Saint- 
Simon. The most influential works of both these 
philosophers appeared in the twenties, and the im- 
portance of their followers was most marked in the 
thirties and forties. Fourierism and Saint-Shnonism 
approached social reform, not like Owenism from the 
practical side, but by the way of philosophic specula- 
tion, The purpose to get rid of the poverty and wretch- 
edness that threatened society with disaster animated 
both Fourierists and Saint-Simonians. Only the latter,^ 
however, found possessors of great wealth to be the 
chief obstacles to improvement and set up demands 
that the old ideas about the sacredness of their prop- 
erty should be discarded. 

As the agitation about constitutional and nationalistic 
reform led up to the great convulsion of 1848, the vari- 
ous movements on the Continent for social improve- 
ment assumed definitely the character of political 
socialism. Owen, Saint-Simon, Fourier and others of 
their time had sought to effect the renovation of society 

> Fot a distinotion between Saint-Simon bimself and tbe Saint- 
Simonians in this matter, see Monger, Bight to the Whole Produce oj 
Labor, p. 67. 



344 POLITICAL THEORIES 

llirougli the voluntary adoption of their various re- 
medial schemes by the convinced better classes. But 
landomers and capitalists manifested little disposition 
to abandon their rents and profits for the dim chances 
of social peace that the projects of the reformers offered. 
The laboiing class found little improvement in the con- 
ditions of their life. Accordingly there appeared the 
demand for the overthrow of the existing system by 
whatever means were nccessarj', and the exaltation of 
the hitherto suppressed class to the first place in the 
political and economic organization of the nation. Tlie 
good of the laborcra must be made, it was held, the 
chief end of govcnimcnt, and society must take into 
its owm hands the economic functions which land- 
owners and capitalists liad abused for their selfish 
ends. 

In and about 1840 Louis Blanc and P. J. Proudhon 
promulgated doctrines that on different lines, but uith 
like uncompromising directness, asserted the right of 
labor to the product of its effort regardless of the claims 
of idle landlords and capitalists. Blanc’s teaching 
looked to a democracy that should supplant the capi- 
talistic monarchy of Ijouis Philippe ; Proudhon repudi- 
ated all forms of government alike and avowed him- 
self an anarchist. '^Tlie revolution of 1848 in France 
brought Louis Blanc and his ])rojccts into much 
prominence, but also to failure and e.xile. 

Meanwliile the industrial conditions responsible 
for the English and French doctrines that have been 
noticed were extending to central Europe and pro- 
ducing eager and able German advocates ■ of the 
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doctrines. In January', 1848, on the eve of the revolu- 
tiona: 3 - outbreak, Karl Marx and Frederick Engels 
formulated the famous Communist Manifesto, which 
may properly be regarded as marking the definitive 
entrance of re%’olutionai 3 ' socaalism into politics and 
political theorj-. The document contained no doctrine 
that had not been set forth before; but the form and 
sequence in which the principles were arranged were 
admirably adapted to the purposes of a political plat- 
form. Particularly effective was the portrayal of the 
antagonism, immovably fixed in the nature of things, 
between bourgeoisie and proletariat— the class war 
that would shape all social life till tiie final triumph of 
the proletariat should produce “an association in which 
the free development of each is the condition for the 
free develo^iment of all.” 

inth the economic doctrine that was at the base of 
all the forms of socialistic theory it is not the purpose 
to deal in this place. The relarion of this theory to 
the philosophy of government, however, will be ex- 
amined in the following sections. At present it is 
necessary to turn to the development of sociology, 
which had begun to take shape at the very time when 
socialism was passing through its initial stages. 

A distinction between society and state had pervaded 
the speculation of philosophers mom or less consciously 
from the earliest times. The life of human aggregates 
had presented phases that were perceived to be remote 
from the field occupied by government and that were 
recognized at times to be more significant than the 
political phases. During the fifteenth, sixteenth and 
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Eeventeenth centuries the state, as centred in the 
absolute monarch, dominated social philosophy. With 
the revolutionary eighteenth a reversal of the situa- 
tion began. Vico, Montesquieu, the Physiocrats, 
Adam Smith and the economists, with also the jurists 
of the natural and the common law, brought into the 
foreground the non-governmental forces that operated 
in the life of the peoples. This was the field that was 
cultivated by Saint-Simon and the other founders of 
socialism. Sociolog)' was their real subject ; but the 
name itself and the application of it to a pretty clearly 
defined place among the sciences were due to Auguste 
Comte, a one-time disciple of Saint-Simon. 

Comte’s Positive Philosophy in its first general out- 
line appeared in 1824 and became, nith ils full develop- 
ment, an influence of incalculable importance in the 
later thought of the centui)'. He assigned to sociolog)', 
indeed, a sphere so all-embracing that its later votaries 
had to contract it materially; but the matter and 
method of the science were largely determined by his 
s)'stem. The terrainolog)' introduced by him is the 
current coin of social and political discussion to-day. 
Order and progress, social statics and social d)mamics, 
militar)' society and industrial society, egoism and 
altruism, — are all familiar pairs of antithetic terms 
that owe their vogue to Comte’s unexcelled faculty for 
generalization. They suggest how successfully he 
combined in his great ^stem the dogmatic and the 
historical method, and found a place in the evolution 
of humanity for both individualistic and socialistic 
doctrines and institutions. 
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Herbert Speneer, whose Synthetic Philosophy was 
substantially before the world at the end of our period, 
gave to sociolog)’ a content that was much narrower than 
that which Comte had given it, but made it corre- 
sponding)’ more definite and manageable. The in- 
debtedness of Spencer to Comte, chiefly indirect and 
unconscious, is readily discernible, but there are at the 
same time even more obvious the strongly marked 
independent features of the later work. Evolution, 
recognized with balance and moderation by the French- 
man, was the whole spring of the En^lunan's 
philosophy. Moreover, this evolution was affected 
by the biological principles that were so brilliantly 
demonstrated by Darwin in his epoch-maldng works 
of the fifties. The Darwinian influence contributed 
much to give to the Spencerian sociology a certain 
materiah’stio quaiit)'. This, with its vast research 
among the institutions of primitive societies and its 
bumptious though illogical individualism, set it off 
with great distinctness from the philosophy of Comte. 
Spencer’s thought was, however, much more in har- 
mony with the spirit of the time than the Frenchman’s 
emotional and religious vagaries in his later days, and 
Spencer became the starting point of all further progress 
in social science. His significance in the philosophy of 
society was in marked contrast with the weakness of 
his influence on the theoiy’ of the state, wherein he tena- 
ciously maintained an individualism that steadily lost 
ground before the rising tide of sodalistic doctrine. 



POLITICAL THEORIES 


2. Owen and Fourier 

TOen in the latter half of the nineteenth century 
the revolutionary dogmas of Marx and his school had 
become most conspicuous in the social movement, the 
earlier systems became known, by way of distinction, 
as Utopian Socialism. Under this term were included 
the doctrines and projects of Owen, Saint-Simon, Fou- 
rier and others.' The name was in some sense justified 
by the ideal societies that were advocated and put to 
a practical test by these tliinkers and their followers. 
But while Plato and More and Campanella had con- 
stmcted their fanciful commonwealths with no e,\peota- 
tion of their being realized, the nineteenth century 
Utopians were profoundly convinced that their several 
s 3 'stems were destined in no distant future to effect an 
entire transformation of social life.* 

In the governmental refonns that were so much at 
issue in their time these philosophers had little or no 
interest. The political would disappear nith the social 
evils when society should be reorganized on the proper 
principles. All the schools found in history evidence 
that the normal course of mankind in progress toward 
its goal had been checked and deflected by ignoi-ance 
and error concerning the principles of group life ; all 
held that a correct understanding of those principles 
would bring naturally the resumption of progress. 

All agreed that an important, if not the most im- 

■ Cabot, Lamennnis and tho "Christian Socialists" mi^t 
properly tall srithin this class. 

’ C/. Owon, Book of the New Moral World, Preface and Introduo< 
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portant, source of the ills that afflicted m ankin d was 
poverty and its consequences. All agreed that the 
prevalence of poverty was due largely, if not exclusively, 
to the exaggerated recognition of self-interest as the 
mainspring of human action, and that the existing 
system of industry and commerce, based upon this 
principle and operating by umestricted competition, 
must unendingly increase the misery of the race. All 
scored the injustice of unearned wealth as vehemently 
as they lamented the sufferings of undeserved poverty. 
All denounced the existing capitalistic system. Fou- 
rier, however, found capital indispensable, subject to 
the regulations imposed by his system; Owen main- 
tained that when his simple rational laws for the crear 
tion of what is good for men should prevail, there would 
be no "useless private property”; but the Saint- 
Simonians announced as the most important means to 
the realization of social justice that the right to un- 
earned property, so far as it depended on inheritance, 
must be abolished. 

The error that has led men astray, so the Utopians 
all argued, has been the assumption that nature designed 
the individual rather than the group to be the basis of 
social existence. Society is not a deliberately created 
device of previously isolated men for the promotion of 
their several selfish interests ; it springs from the feel- 
ing not from the reason of mankind. Sympathy — the 
sense of alikeness — brings men inevitably together; 
benevolence — willing the good of all — is the natural 
principle of association. These basic factors have been 
almost wholly lost si^t of in the theory and practice 
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of social life. Rivalry, competition, strife and war, 
with the endless exploitation of the weaker by the 
stronger, have become the accepted methods for de- 
termining the relations of individuals and of peoples 
to one another. To change all this and restore the 
reign of nature’s peace and order to humanity, is the 
proclaimed purpose of all the Utopians. 

The projects of the various schools for the achieve- 
ment of this end had some things in common, but were 
for the most part widely divergent from one another. 
Owen and the Owenites devoted themselves chiefly 
to the improvement of conditions in the industrial 
world. Philanthropic deuces for the benefit of the 
laborers were urged by precept and by example upon 
the obdurate British factory owners, and the legisla- 
tion that was at last secured, against the bitter opposi- 
tion of the hksez-faire economists, received hearty 
support from the Ow'cnitcs. The most characteristic 
feature of their w'ork, however, was the establishment 
among the working classes of coflperative societies for 
the supply of their needs. This form of voluntaiy as- 
sociation for the production and exchange of commodi- 
ties attained great prominence and wide vogue in the 
twenties and thirties. Cooperation was hailed as the 
much-desired expedient for escaping the evils of the 
strife between capital and labor. The success of this 
device confirmed Owen in his belief that he had solved 
the problem of society in general, and he set forth with 
fanatical fervor his scheme of a reorganized world.* 

‘ The tohomo is embodied in a "UmveiEttl Code of Laws,” whiob 
he says must supeiEodo “ the oceumuiation of nomonso and absnidity 
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The unit of this new order is to be a community of 
familfes numbering from 500 to 3000 persons, living on 
a tract of land large enough to support the members. 
The internal affairs of the community are to be directed 
by a council consisting of all the members from thirty 
to forty years of age ; relations with other communities 
are in the charge of a like council of the members from 
forty to sixty years. Unions of these primary com- 
munities will be constituted under similar councils 
for larger areas. All the councils are to act in conform- 
ity to the code that Owen formulates, the basis of 
which is the fundamental law of nature that the indi- 
vidual’s character is not formed by himself, but is the 
result of the circumstances and education to which he has 
been subjected. The chief prescriptions of the code 
are those that insure the "same general routine of educar 
tion, domestic teaching and employment” to all children 
of both sexes, who are put from birth under the care of 
the community. Members who, despite their educa- 
tion, M to act rationally are to be removed to the 
hoq)itaIs for physical, mental or moral invalids, where 
their cure is to be effected by the mildest possible treat- 
ment. If any directing council contravenes the funda- 
mental laws of human nature it will be supplanted 
by a new one consisting of the members of the com- 
munity between twenty and thirty or over sixty years 
of age. It is not explained how this substitution is to 
be effected, and there is nowhere in the scheme, save 

ia what are called codes of lawt formerly or now in practice through- 
out the irrational-made nations of tiie world. . . — Book of the 

JVetP Moral World, part vi, pp. 85-7. 
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in the clause referring to the hospitals, any suggestion 
of coercive government. What is to become of the 
existing political systems of the world is not discussed, 
but the thought is not obscure that they will fade 
imperceptibly away in the light of the new order.’ 

Fourier’s project for escape from the evils of civiliza- 
tion took shape in that form of communal life which 
became famous as the "-phalange” His primaiy 
concern was with agricultural rather than industrial 
production, with the household rather than the factory'. 

( The true principles of association he worked out in an 
elaborate system wherein much acute and suggestive 
reflection was made useless by incoherent presentation 
and pedantic terminology.* The outstandmg feature 
of his social philosophy was the doctrine of what he 
called "passional attraction” {aUraclion passionelle). 
According to this doctrine the passions or feelings of 
men, rather than their reason, must be considered the 
basis of every' Idnd of association, and particularly of 
that cooperative union through which the primary 
needs of phy'sical life are satisfied. Naturally all men 
dislike the incessant, monotonous labor that produces 
the necessities of life. Naturally every man finds 
relative if not absolute pleasure in some species of 

' Oiron's Book of the Now Moral World is dedicated to King 
William IV, Trho, with other royal poisonagcB, diaplayod much 
interest in Owen till the rofonner's unconrentionnl views on re- 
ligion and the relations of the sexes made further public interest 
inexpedient. 

’For our purpose his Thlorie do I'unili vniocrscllc is all that 
it is necessary to consult. All his important doctrino is there. 
The work was first published in 1822 under the title L’Aeiociation 
damatique agricole. 
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labor or in some alternation in i^ecies of labor. Igno« 
ranee or disregard of these basic facts accoimts for the 
evils of social life whether in ancient or in modem 
times. Slavery, serfage and the wages system, with 
the governmental institutions that accompany and 
sustain them,^ are but different forms of the distortion 
that results from the effort of certain classes, by de- 
liberate association, to put all the repellent labor of 
social life upon others and retain the agreeable for 
themselves alone. 

The way out is to transform the social organization 
in the light of the principles that Fourier has discovered. 
Labor must be made attractive, and therefore produc- 
tive beyond all comparison with earlier ages. Every 
variety of taste, talent and other endowment must be 
recognized and utilized in the proportion that science 
shows to be requisite for the harmony of the whole and 
the happiness of the individual members. The typical 
association for this end is a group of five hundred 
families, fifteen to eighteen hundred persons, volun- 
tarily united in a community which Fourier called 
a “phalanx.”^ It should include capitalists, laborers 
and persons of talent, each contributing as he is able 
to the productiveness and agreeableness of the com- 
munity’s life. Through the organization and specializa- 
tion of the functions essential to the industries carried 
on, occupations suited to every taste would be avail- 

^ But Fomier makes very fefw references of any kind to political 
matters. 

*The features of the phalanx are described repeatedly in all 
of Fourier’s works. They may he found in the Sel&itiona by 
Franklin and Gide, especially p. 137, and in Brisbane's volume, 
Theory of Social Oryanizatiorit part ii, pp. 81 et aeq, 

2a 
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able, with the result that ever}' member would labor 
with the zest of pleasure. "Passional attraction" 
rather than competitive greed for gain would rule 
the community’s life. No wages should appear in the 
system. Eveiy species of necessary labor must be 
performed by the members, participation of all in the 
generally repulsive kinds being stimulated in various in- 
genious ways. Every member of the community must 
be a shareholder, whose part in the profits shall be 
determined in accordance vith a scale that assigns a 
fixed proportion to capital, to labor and to talent. 
But ever}' member must be guaranteed a minimum 
return sufficient to free him from anxiety for himself 
or his family, and evei^' member must possess the right 
to labor in such occupations as are adapted to his pref- 
erence and his capacity. 

With the establishment of such a system of social 
organization Fourier believes that poverty vill dis- 
appear, true liberty will be assured to every indh-idual, 
the real natural rights of man will be recognized, hap- 
piness and order will be universal, and consequently 
government, so far at least as its coercive activities 
are concerned — armies, scaffolds, prisons, courts of 
justice — nill have no longer any cause for existence.’ 
Tlie trend of Fourier’s thought is to anarcliism.® Tliere 
never appears in his wrilingp, however, the slightest 
suggestion of rcvolutionar}' \iolence. His convic- 
tion is unfaltering that the great truths he has re- 
vealed vill make their way by their oto virtue. 

‘ Cf. BriGbano, op. c!t., part i, p. 14S. 

’ Cf. Qido, op. cit., p. 



SOCIETAEIAN POLITICAL THBOEY 




3. SaintrSimonian Doctrine 

The chief writings of Henri de Saint-Simon on social 
reform were produced during the last ten years of his 
life, 1815-'25. After his death a community of hb 
disciples carried on at Paris an active agitation for 
the spread of his doctrines until 1831, when internal 
dissension and the action of the government terminated 
the formal exfetence of the school Between the views 
actually enunciated bj'" Saint-Simon and those formu- 
lated by his successors, of w'hom Enfantin was the recog- 
nized head, there is enough difference of form and sub- 
stance to warrant the distinction usually made in the 
expression “Saint-Simon and the Saint-Simonians.” ^ 

The Saint-Simonian doctrine presents no scheme so 
concrete as that of Fourier or even that of Owen for the 
reformed organisation of society. On the other hand 
it is far more profound and coherent in its underlying 
philosophy. It embodies a remarkable interpretation 
of history and displays extraordinary analytical power 
in the formulation of its dogmas. 

Among the doctrines preached by Saint-Simon 
himself, the supreme significance of productive in- 
dustry and those engaged in it, as compared with the 
non-productive or positively destructive (ie., military) 
activiri^ and classes, was at the basis of all his thought. 

' ^ Most of the writings of Saint-Simon and man? of those of 
his diseiplesi together with acoonnts of Ms life and the afTaiis of 
his followers, are eoUeoted in fort^-seren volumes under the title, 
(Ettvres de SainlrSimon ei d'Enfantin. The additional literature 
oonceming Saini-SimoniEm is extensive. For our partieuler point 
of view the little volume by Janet, Saint-Simon et le Saint' 
Simmisme, is most useful. 
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He never wearied of exalting the workers and dispar- 
aging the idlers of society. A celebrated jeu d’esprit, 
that came to be known as Saint-Simon’s “Parable,” 
gravely calculated the relative effects on the nation that 
would result from the loss, in the first case, of the three 
thousand leading men of science, art and industry, 
and in the other case, of all the near relatives of the 
long, all the chief executive, military and judicial offi- 
cials, and the ten thousand wealthiest men of leisure. 
The conclusion was that in the first case France would 
for at least a generation have no important place among 
the civilized peoples of the earth, while in the second 
case there would be no effect at all beyond a widespread 
regret at the disappearance of so many Frenchmen.' 

Saint-Simon proved to his onm satisfaction that the 
industrial class was the one useful class m society; 
that this must eventually become the only class; 
and that the sole criterion of excellence in legislative 
and administrative measures of the government was 
their favorable effect on industry.* The progress of 
social welfare depended on the advancement of science, 
the fine arts and the useful arts and to this advancement 
the contribution of the idle classes was less than nothing ; 
for by their influence in the government they saddled 

> (Euvra, Vol. XX, p. 17. Saint-Simon was prosecuted for this 
essay, but was acquitted (1820). For the some distinction between 
the travaHkws and the oUift that was developed at the same time 
by Augusto Comte ond Ch. Dunoyer, see ilanet, op. ei(., p. 28. 
Janet properly notes the important fact that this distinction be- 
tween workers and idlers was not at all a distinction between 
labor and capital. Bankers and manufnelurcrs were among the 
workers ; renliers and great landowners were omonc the idlers. 

* CEuvru, XIX, 74. 
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themselves on the nation and diverted to their support 
the earnings and the energies of the producing classes 
— the men of science, of art and of industry {les savants, 
les artistes et les artisans). With the government thus 
in the hands not of the producing but of the non- 
producing class, society presented to the reflecting 
mind the spectacle of a world upside down. 

The new social order must rest on the political leader- 
ship of the useful class. Capacity rather than posses- 
sions must become the qualiflcation for control of the 
public service. The producers must supplant the 
mere consumers — the bees the drones — in political 
authority. For the realization of which end in France 
Saint-Simon sketched out the reorganized political 
system. Without requiring the abolition of the mon- 
archy, he called for a government with supreme power ia 
a new species of parliament. This body should include, 
first, a house of invention, consisting of civil engineers, 
poets (ou au^res inventeurs en litt^aUire), painters, 
sculptors, architects and musicians; second, a house 
of examination, consisting of physicists and mathe- 
maticians ; and third, a house of execution, consisting 
of captains of industry {chefs des Tnaisons dHndnstrie), 
unsalaried, and duly apportioned among the various 
kinds of business. The first house would present proj- 
ects of lawj the second would examine and pass upon 
them, and the third would adopt them. 

Saint-Simon readily admitted that this scheme would 
be called fantastic and utopian, but he submitted in 
its defence a highly suggestive historical argument, in 
which appeared many anticipations of economie, 
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socialistic and sociological theoiy that have since 
become commonplace.* 

Various expansions and modifications of this political 
program were formulated by Saint-Simon, but he never 
ceased to manifest his feeling that both political and 
economic considerations must be supplemented and 
controlled by those of a purely ^iritual character if 
social refoim was to be assured. The full expression 
of tins feeling was pven in the New Christianity, 
written in the year before his death.® Tliis brilliant 
essay embodied a bitter and eloquent attack on both 
Catholics and Protestants for having lost sight of the 
fundamental principle of Christianity and of religion 
itself. Tlie new church must stand, he holds, on the 
dogma that the end of religion is to ameliorate as rapidly 
as possible the condition of the poor — the most 
numerous class of society. Social righteousness can 
be attained only through a social oiganization that is 
adapted to this end. 

■ (Eumi, XX, especially pp. 50 et se<f. Tills volume consists 
of tlio periodical called L'Organisatcur, conducted with many vicis- 
situdes by Saint-Simon and bis disciples in 1819-20. The render 
will not fail to sco muob in tins volume tbnt snegests the philosophy 
of Comte and the history tbnt was produced by Niebuhr, Thierry 
and their school in the first hnlf of the century, with n strong leaning 
to economic and social interest and interpretations. Comte and 
Thierry were both Saint-Simoninns. 


SAINT-SIMONIAN DOCTEINB 


359 


It was this doctrine of the master that determined the 
course of his disciples after his death. They constituted 
themselves into a society for the practice and promulga- 
tion of the Saint^imonian religion, and for six years, 
unto dissolved by the police, this society was a con- 
spicuous centre of radical agitation. Its leaders gave 
to their master’s doctrines an exposition that is superior 
to his own in coherence and clarity, and they de- 
veloped some of his ideas into dogmas that were more 
in the line of the later socialism than anything dis- 
tinctly enunciated by himself. Their system was 
substantially as Mows,^ 

Histoiy shows mankind passing alternately through 
Bocid conditions that may be designated as respectively 
oiganie and critical. The pagan world to the time of 
Socrates and the Chiistian world to the time of Luther 
were organic ; the post-Socratic period was critical till 
Catholic Christianity brought a new organic era, 
which was destroyed in turn by the Lutheran reform 
and the revolution. It is time for the reordering of 
society in the organic kind, and Saint-Simon has re- 
vealed the way. 

'Ihrough this succession of epochs humanity has been 
malring its way, however blindly, to a single goal — the 
association of all men in all their relations for the peace- 
ful expbitation of the material world for the satisfac- 
tion of their needs. In past ages, both the organic 
and the mtical, there has ever been the e^Idtation 
of man rather than of nature, and the principle of an- 

> Tlie expodtioQ of this systenit dhiefly by Bazard, Bomo 
Qoatoibutious by Ebfaiilia, is to be found in CBnvret, ZLI and XUI. 
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tagonism has operated to thwart the prevalence of 
association. Pagan society was based on the exploita- 
tion of man by man tlmough slavery, and for the sate 
of slaves war was general. Mediaeval society practised 
the same exploitation through serfdom, and war for 
the dominion over the land that the serfs cultivated 
was general. Tlic revolution has aboUshed the last 
vestige of serfdom, but the new industrial system has 
brought into play the old propensity, and those who 
have retained the property rights developed in feudal 
times are enabled to exploit the propertyless classes 
througli the wage sj'stem. To remedy this particular 
nTong the Saint-Simonians look to a complete trans- 
formation of the idea of property, the first step in the 
process being the abolition of the right of inheritance.' 
Society must soon become an association of workers 
(travaillcurs) and the control of the means of produc- 
tion must go to those who can use them, not to any 
who claim them by mere riglit of birth. 

This conception of the future of property is but one 
feature, however, of the new social structure that Saint- 
Simom’sm is to introduce. The complete evolution 
(for no violent overthrow of existing institutions is to 
be for a moment thought oQ vtU show a world society 
based upon tliree factors that dominate the life of man- 
kind. Tliese are religion, science and industrj', corre- 
sponding to the principles of love, wisdom and power, 
and thus to the spiritual, the intellectual and the in- 
dustrial qualities (capadtls) of the individual. In 
every community the three classes of the population 
> (Eumei, XLI, 238 c( ttj. and paatim. 
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determined by the predominance of these three quali- 
ties respectively will carry on in harmony the activities 
requisite to the perfect life. Under such a condition 
society will be “organized” — will be a true association 
instead of a confused mass of struggling and hostile 
groups and individuals. The intolerable conditions 
in the critical period that is ending have been due to 
the exaltation of the principle of individualism and to 
the general prevalence of competition; especially in 
the industrial field. For this will now be substituted 
a regime of cooperation for the ends of society as a 
whole. Industry and science will work harmoniously 
together for the best employment of the instruments 
of production; which society alone must control. Re- 
ligion; finally, will be the supreme coordinating and 
directing force in the system. 

The Saint-Simonian community was thus in a sense 
a theocracy ; at all events it was ruled by an absolute 
priesthood. Religion, however, meant to the Saint' 
Simonians something quite different from what it 
meant to the Christian. It comprehended the whole 
realm of the feelings or emotions as distinct from the 
intelleot. It was manifest particularly in love and 
sympathy. But love and sympathy, rather than reason 
and force, were held to be the real bond of human so- 
ciety.^ From this the conclusion followed that the 
government of a properly constituted association fell 
necessarily to the class in whom the feelings were moat 
developed. The functions of this governing body were 

^ This dootrine is worked out pretty fully in op. eii., XLII, 338 
ft eeg., 413 et seq. 
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strongly suggestive of those assigned by Plato to his 
philosopher guardians. The end kept in view and con- 
ditioning all their activity was expressed in terms that 
embodied the Saint-Simonians’ most famous formula : 
“to realize and maintain the association of all the men on 
the surface of the globe, in which each shall be placed 
according to the capacity that he shall have received 
from God, and rewarded according to his works." ^ 

4. The Beginnings of Anarchism 

The utopian sj’slcms that have been examined in 
the last two sections were on the whole authoritarian 
rather than libertarian in their political outlook. To 
use words of later vogue, these systems were socialistic 
rather than indhidualistic. They contemplated the 
disappearance of the coercive functioning of govern- 
ment, but they retained, especially SaintrSimonism, 
the thought of a rational or spiritual control exercised 
by preeminently endowed indhiduals or classes. As 
distinct from this kind of thinking there appeared at 
the same time a development of the strictest individual- 
ism into the formal thcoiy^ of anarchy. The French- 
man Proudhon, in 1840, was apparently the first to 
assume formally the name of anarchist. The sub- 
stance of the doctrine that justified the name, however, 
had been pretty fully set forth half a century before 
by the Englishman AVilliam Godwin, in his Political 
Justice. 

Godwin assumes that the happiness of individuals 
is the end of all social institutions, that government 

1 (Ettvra, XLll, 348. 
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contributes to this end only because the errors and 
perversities of some few render control in some form 
inevitable, that these errors and perversities result not 
from will but from weakness and ignorance, and that 
as weakness and ignorance diminish government will 
pass to its euthanasia.^ “Each man,” Godwin says, 
“should be wise enou^ to govern himself, without the 
intervaition of any compulsory restraint; and since 
government, even in its best estate, is an evil, ... we 
should have as little of it as the general peace of human 
society will pennit.” * 

In the line of these doctrines Godwin directs a vig- 
orous poleimic against monarchic and aristocratio gov- 
ernments in particular, and in general against those 
democracies that dominate through majority rule over 
the individual. Moreover, such ends of governmental 
policy as national wealth, national prosperity and 
national glory, he holds to be deceitful formulas through 
which greedy and ambitious men lure the mass^ into 
debasement and poverty. War for such spurious pur- 
poses is the antipodes of justice. It involves repression 
of the individual to the maximum degree. All that 
govemment can legitimately do is to suppress injustice 
to individuals within its community, and defend the 
community against invasion from without. 

In the existing condition of ignorance and weakness 
among men Godwin conceive that some measure of 
governmental authority is necessary. Its limit should 
be, however, (1) local associations (e.?., in parishes) 
for dealing with offenders, who, he maintains, could 
^ Political J notice, Vol. I, p. 238. * Ibid., p. 246. 



POLITICAL THEOEIES 


never defy the sober judgment of the mass of their 
neighbora; and (2) for the settlement of difiBculties 
between paiishcs and for general defence against 
invasion, a central assembly meeting either only when 
an emergency arises or at most for one day in each 
year. These bodies, both local and central, would at 
fust act by command and force, but eventually ex- 
postulation and pemuasion would effect their ends, and 
thus would follow "the dissolution of political govern- 
ment, of that brute engine which has been the only 
perennial eaiisc of the vices of mankind.” ‘ 

The e.xi.sting system of private properly is in Godwin’s 
view no less irrational than political authority. Under 
the natural principle of the equality of men one man’s 
claim to what he needs or wants Ls as valid as any other 
man’s. From this dogma Godwin deduces the con- 
clusion that the unequal distribution of we.aUh is 
unjust and must pa.<s away. Not that the end should 
be attained by compulsion* action of cither government 
or individuals. Godwin stands fmnly on his ground 
that comjjulsion, whether by one man or by a group, 
is baneful. Pcrsua.sion, not force, must remove the 
evil of inoperty as of government. 

Godwin’s treatment of this subject ° presents an in- 
teresting combination of the old fipeculations of Plato 
and More in their utopms with the theories of the eigh- 
tccnth-ccnturj' exponents of natural law and natural 
rights. He add.s, however, considerations that were 
suggested by the English industrial conditions of his 

' For this whole subject see Petit. Just., Book v, chaps. 22-2-1. 

'Bootviii, ia Vol. 11. p. -120. 
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own time and that were to assume great importance in 
the socialistic philosophy of succeeding generations,^ 
The influence of these ideas is traceable clearly enough 
in the works of the Samt-Simonians and others, but they 
received particular development and prominence in 
the speculations of the first avowed anarchist, Pierre 
Joseph Proudhon. 

The whole substance of Proudhon^s doctrine, so far 
as it' concerns our subject, is to be found in his early 
and most famous work, Wkai is Property? published 
in 1840.^ He assumes the natural equality of men in 
rights, and the right of every man to the product of 
his own labor, and to nothing else. Prom this it fol- 
lows that the wage-laborer retains, even after receiv- 
ing his wages, a natural property right in the product. 
It is a violation of this right for the landowner 
and the capitalist to take any part of the product. 
Hence the retention of such part under the name of 
rent and interest is without warrant, and it is to wealth 
accumulated by such a process that he applies the 
well-known dictum, “Property is robbery.” 

Proudhon fully concurs in the distinction made by the 
Saint-Simonians between workers and idlers, but he 

^ See eepeoially the second chapter of his Book viii, where he 
distinguishes three degrees of property: 1. the means of aubsist- 
enoe; 2. the fruits of labor; and 3. the produce of the labor of 
others. 

3 His complete works have been published in twenty-six volumes. 
The What is Property f has been translated into Eng^sh by Benj. 
R. Tucker. Otlmr writings of Proudhon that contain various 
aspects and elaborations of his political philosophy, for the most 
part less clearly and simply presented, are : La Guerre et la Paix, 
CEuvres, t. 13, 14; L'Ordre dans rHumanitg, (Euores, t. 3; La 
Justice, (Euvrest t. 21-26 ; Solution du Probl&me soeial, (Suvrsst t. 6. 
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gives a strictly economic turn to the discussion by identb 
fj'ing the idlers nith landomiers and capitalists. Thus 
the problem becomes one wholly within the field of 
industry rather than one of which industrj' is merely an 
element.* Proudhon combats further the Saint-Simon- 
iaiis by maintaining, against their rule that each must 
be rewarded according to his capacity, the dogma that 
in society equal sharing of the product of joint effort 
is the only just rule. Superiority in productive power, 
like superiority in talent or genius, may assure a degree 
of .satisfaction and distinction to its possessor, but to 
society as a whole it is but part of one man’s contribu- 
tion to the total needs and desen'es therefore but one 
man’s equal pay,’ 

As to society and government Proudhon develops 
Goduin’s doctrine wth a refinement of analysis and a 
play of paradox that arc far beyond the powers of the 
earlier writer. Man Ls social by nature, as Aristotle 
assorted. Sociability is manifested in three degrees, 
corresponding to succcs.sivc 6(agc.s in the development 
of intelligence. The first is .sj'mpathy or pity, “a sort 
of magnetism awakened in us by the contemplation 
of a being similar to ourselves ” ; the second is jastico, 
"the recognition of the equality beta-ecn another’s 
personality and our own the third is social propor- 
tionality (aquitc, humanilas), which ari.scs from the 
difference.*! in strength, skill or courage among men, and 
is exhibited in the generosity and self-sacrifice of the 
superior and the gratitude and honor accorded by the 

■ Cf. lupra, pp. 3CO-1. 

» What ts Property 1 Tnckcr'e Irons., pp. 120, 133-4. 
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inferior. All these degrees and aspects of the social 
instinct are essential in rational society, but justice has 
in fact been excluded from the life of humanity by the 
institution of property, and property has been chiefly 
responsible for the existence of government.^ 

Rousseau’s account of the origin of inequality is 
BU^ested very strongly by the histoiy of property and 
government as stated by Proudhon. The latter k, 
however, the more acute in his metaphysics. Primi- 
tive man, he holds, lived in the state of ‘'negative com- 
munism/’ the sympathetic aspect of the social instinct 
dominating his life.^ As the other aspects, justice and 
equity, developed, the superior man, freely receiving 
the respect and esteem of his fellows, took also by his 
power a larger share of material comforts. Thus 
property arose by force alone and was manifested in 
slavery, feudal services, tajres, rent, etc. Later the 
principal manifestation was in various forms of artifice, 
producing “the profite of manufactures, commerce and 
banking . . . and finally all sorts of social inequalities.” 

Along with these deplorable effecis of property fol- 
lows the worst of all, government. No matter what 
fonn it talms — monarchic, oligarchic, democratic, it 
is illegitimate and absurd; and Proudhon asserts 
flatly his own attitude toward all of them : “Although 
a firm friend of order, I am (in the full force of the term) 

* Pot the whole theory of Proudhon on this topic, see What is 
Property t let memoir, ohap. v (Tucker’s trans., p. 219). 

* In Goimeotion with this discussion Proudhon takes occasion 
to denounce coTnimniisw as severely as he denounces property. 
'‘Property is the exploitation of the weak by the strong. Com- 
munism is the exploitation of the strong hy the weak.” Op. eit., 
p. m 
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an anarchist.” ‘ The peirereion through which the 
strong man in primitive times usurps control over mar 
terial things enables him to usurp control of his fellow- 
men. It is natural for a group to look for guidance to 
its oldest or its wisest man ; but when it begins to look 
to its strongest, despotism has supervened. His will 
becomes the rule for all and this remains the principle 
when the monarch gives way to the narrow group of 
oligarchs and to the majority rule of democracy. 

Proudhon fortifies his a priori demonstration, which 
is not always cogent, that property and government are 
illegitimate in origin, with a rather clever manipula- 
tion of history to show that they have moved and will 
continue to move together to disappearance. Author- 
ity of the human will, he says, has already decreased 
before the growth of habits and customs that have 
become restraining laws. The function of the govern- 
ment is now executive rather than legislative. With 
the growth of science man comes to understand that 
political truth, or the sdence of politics, erists quite indepen- 
dently of the will of sovereigns, the opinion of majorities 
and popular beliefs, — that kings, ministers, mapstrates 
and nations, as wiUs, have no connection with science; 

. . . that the function of the le^lator is reduced, in the last 
analysis, to the methocfical search for truth. 

Thus, just as property is ^ving way to the advmce of 
justice, i.e., of equality, sovereignty of the will is giving 
way to the sovereignty of reason. “As man seeks 
justice in equality, so society seelra order in anarchy.” 

Anarchy, — the absence of a master, of a sovereign, — such 
is the form of government to which we are every day approxi- 
‘ WhatUPropertyT tcans., p. 260. 
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mating, and which our accustomed habit of taking man for 
our rule and his will for law, leads us to regard as the height 
of disorder and the expression of chaos.'- 

Li this proper order of society the truths of exact 
science rather than any human choice or volition will 
guide the social life. - 

Every question of domestic politics must be decided by 
departmental statistics; every question of foreign politics 
is a question of international statistics. The science of 
government rightly belongs to one of the sections of the Acad' 
emy of Sciences, whose permanent secretary is necessarily 
prime minister ; and since every citizen may address a memoir 
to the Academy, eveiy citizen is a legislator. But as the 
opinion of no one is of any value until its truth has been 
proven, nobody can substitute his will for reason — nobody 
is king.^ 


Law, Proudhon continues, is merely a conclusion of 
reason. Legality, like justice, is as independent of 
human approval as mathematical truth. A human 
'legislator does not Toake law: he merely states it. 
“He is the proclaimer, not the inventor.” ® Any one 
may announce a truth of political or social existence ; 
it is law only when it is recognized by the nation; 
“. . . the nation is the executive power,” Hence the 
claim by any individual that his will is law in any sense 
is destructive of social life. Humanity can be saved 
only by ruthless suppression of such claims and there- 
fore by the overthrow of the property-owner (pro- 
prOtaire), the bandit and the monarch, who are all 
in the same class. 

' Op. ciL, pp. 263-4. ’ Op. cit., p. 265. 

’ Godwin preaahed this doctrine. 
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The only just and true fonn of society, Proudhon 
concludes, is "free association, liberty — whose sole 
fmiction is to maintain equality in the means of pro- 
duction and equivalence in the exchanges.” “Politics 
is the science of liberty. The government of man by 
man ... is oppression. Society finds its highest 
perfection in the union of order with anarchy.” 

The character of Proudlion’s constructive proposals 
would warrant his classification with the utopian social- 
ists as justly as nith the anarchists. His forecast of 
the social and political future is as vague and inco- 
herent as that of the Saint-Simonians and quite as 
fantastic as that of Fourier. On the other hand there is 
an aggi-essive and revolutionarj' quality in Proudhon’s 
attack on the principle of government in general that 
is lacldng in the earlier nniters. His adoption, more- 
over, of the tenn anarchy as expressing the nature of 
his goal has a serious significance in distinguishing him 
from his immediate predecessors. Finally the part he 
took in the agitation that culminated in the great dis- 
turbances of 1848 and the succeeding years stamps 
liim as belonging to a school of his oivn. He remained 
to the end of his life in 1865, amid a variety of ex- 
periences of prosecution and exile, a vigorous and in- 
dependent exponent of a peculiar social and economic 
pliilosophy, maintained with a prolific output of the 
distorted erudition and paradoxical dialectic that were 
at once the strength and weakness of his style. BQs 
followers, however, were few. His force was piimarily 
critical and destructive, and the trend of the time, 
among the assailants of the existing social order, was 
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dfetinctly toward that species of doctrine that began 
to look to the leaderdiip of the lising German socialism 
and its ablest representative, Karl Marx. 

6. Marxist Doctrine 

One of the most spectacular episodes of the revolu- 
tionary upheaval of 1848 was the experiment at Paris 
with national worfehops. This was a practical applica- 
tion, in a crude and imperfect manner, of the socialistic 
dogma with which Louis Blanc had been conspicuously 
identified, that of the right to labor. We have seen 
that such a right had been among the natural endow- 
menis ascribed to all men by the French constitution of 
1793.^ When unemployment and poverty assumed 
distre^ing proportions in France through the rise of 
factories, this ri^t was made the foundation of the 
demand that the government should guarantee to the 
citizens the opportunity to earn a livelihood. Blanc’s 
plan was to insure to workingmen the equipment for 
cooperative production, so as to be independent of the 
capitalists. What was actually done by the revolu- 
tionary government in 1848 was to offer employment to 
practically all comers under the direction of the govern- 
ment itself. The undertaking ^ded in disaster and 
insurrection, but it stood as a sign of the transition of 
the socialistic movement from mild humanitarianism 
to political revolutionism. 

The platform of principle on which the new socialism 
was destined to stand took form in the celebrated 
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Communist Manifesto, ^ prepared by Karl Marx and 
Friedrich Engels in Jamlaiy, 1848. In this is embodied 
the whole substance of the doctrine, so far as concerns 
political theory^, that dominated the socialistic move- 
ment till at least the death of Marx in 1883. 

The basic idea is that the general social order at any 
given time is fixed by the existing system of production 
and exchange of the commodities required for the satis- 
faction of human needs. These economic facts de- 
termine the forms of political life. History shows 
governmental institutions changing with the changes 
in industry and commerce. But these industrial and 
commercial changes are reflected primarily in the 
transformed relationsliips of social classes. Here is 
found the clue to all history; for, in the words of the 
Manifesto, “the history' of all hitherto existing society 
is the history of class struggles.” 

But the battling classes shomi to Marx are not those 
so much discussed by the Saint-Simonimis. Not the 
workers and the idlers, but the bourgeoisie and the 
proletariat, are the elements whose strife is the sub- 
stance of contemporary social life. The odium that 
is loaded upon the idlers by the utopian-socialist litera- 
ture is by theil/onifesto assigned with increased measure 
to the bourgeoisie. This class, having, as the Third 
Estate, wrested social prestige and political power from 
the feudal privileged classy, is now, as tyrannic 

■The Manijetio, printed originally in German and eooretly 
oiroulated, is now available in many forma and in most modem 
languages. I have used the edition published by Charles H. Eerr 
& Co., of Chicago, probably in 1011, and described on the title page 
as the “Authorized Engb'sh Translation.” 
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sapital, to be overthrown by the oppressed and ex- 
ploited proletariat. Modem economic conditions ren- 
der it inevitable that all lesser social groups shall be 
absorbed in one or the other of these two classes. 
Poh'tical, religious and scientific interests will become 
the servile tools of the capitalists, resisting individuals 
being crushed down into the ranks of the proletariat. 
Warring nationalities will forget their antagom’sms and 
will all alike, by the pressure of world-wide commercial 
and industrial conditions, be divided into the parties 
of capital and labor. 

The reciprocal antagonism of these two parties is 
unceasin^y intensified by the operation of the same 
influences that created them. Under the law of its 
being the bourgeoisie' moves remorselessly on from 
erqjloitation to exploitation, forcing ever new masses 
of its victims down into the ranks of the proletariat. Its 
own relative numbers correspondingly dimmish and 
world society assumes ever more dearly the aspect of 
a small group of immensdy wealthy capitalists dom- 
inating despotically, through Uieir control of the means 
of production, the whole of the human race. 

To Marx the end of this process is no less plain than 
its development. Hie masses of the proletariat, edu- 
cated by their experience and conscious of their strength, 
will overwhelm their oppressors as the bourgeoisie 
overwhelmed the feudal dasses. The political revo- 
lution will be succeeded and parallded by the social 
revolution. All the instrumentalities of production, 
now monopolized by the few under the name of capital, 
will be taken over I7 the masses for the general good. 
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The political control that goes with this economic 
power will be assumed by the community, to whom it 
belongs. Such result is a necessary consequence of the 
forces at work in the progress of modern civilization. 
It is foreordained in accordance with the materialistic 
inteipretation of histoiy that is set forth with such power 
and plausibility in the Manifesto. It rests upon the 
relations between the physical constitution of the earth 
and the mental and physical attributes of man. 

In strict logic the demonstration that the social 
revolution is inevitable would render uimecessaiy any 
deliberate action by men to bring it about. But 
Marx was as indisposed as any earlier or later deter* 
minist to let natuie take its course unaided. From 
his youth he was active in the promotion of practical 
revolution. Tlie Manifesto was designed as a program 
of action for the Communists, and it embodied there- 
fore the announcement of concrete projects. These, if 
not always in entire harmony with the philosophy of 
the movement, constitute an important revelation of 
its practical spirit. 

The immediate aim of the Communists is declared 
to be the formation of the proletariat into a self-con- 
scious class, which shall overthrow the bouigeosie and 
appropriate to itself the political power of the van- 
quished. Then will follow, as steps in the regeneration 
of society, the wresting of all capital from the bour- 
geoisie ; the centralizing of all instruments of produc- 
tion in the hands of the state, “i.e., of the proletariat 
organized as the ruling class”; and the most rapid 
possible increase of productive forces. Credit will be 
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centralized in the hands of the state, manufacturing and 
agriculture ivill be developed under the same auspices, 
the liability to labor will be imposed upon all, and educa- 
tion in public schools will be free for all. 

None of these proposals was new in the history of 
socialism. The no\'el note was in the uncompromising 
demand that they should be realized by a revolution 
that should insure the supremacy of the wage-earning 
masses. The authors of the Manifesto were quite 
aware that they were proposing, not the abolition of 
class rule, but the transfer of absolute power from one 
class to another. And they defined political power as 
"merely the organized power of one class for oppressing 
another.” But the proletariat, they explained, was 
organized as a class merely as an incident of the struggle 
with the enemy and for the purpose of effecting the 
revolutioh. When the new authority shall have swept 
away by force the old conditions of production, there 
win no longer erdst any basis for classes and class an- 
tagonisms ; the proletariat wfll have abolished its own 
supremacy as a class, and sociefy wiU be, not a group 
of warring classes, but "an association in which the 
free development of each [individual?] is the condition 
for the free development of all.” 

This somewhat jaunty evasion of a serious dilenuna 
is out of tone with Marxist doctrine in general and sug- 
gests the vagueness of the Utopians in respect to what is 
to follow the realization of the reforms that are aimed 
at. The idea that a millennial calm is to prevail after 
the triumph of the proletariat is in shrieking contradic- 
tion of all the implications of the Manifesto and other 
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Marxist productions. Conflict and struggle appear as 
normal and necessaiy concomitants of the social evolu- 
tion, and Marx found great satisfaction in lilcening this 
to. the biological evolution that Darwin was just bring- 
ing into consciousness.^ But Darwin never suggested 
that the process would cense just as soon as man be- 
came finally rid of the characteristics of the Pithecan- 
thropus. 

Marx's own energies were employed throughout his 
life in developing and buttressing with abstnisc eco- 
nomic theorj' the doctrine of bourgeois tyranny and 
the class struggle, and promoting all possible revolu- 
tionaiy cnleiprises for the overthrow of existing social 
institutions. His ideas and his influence were at the 
maximum of their importance in the sixties and the 
seventies. In these decades the International Work- 
ingmen’s Association, of which he was the leading spirit, 
e.xpressed in a peculiarly satisfactorj' way the policy 
that ho approved for the promotion of the proletarian 
revolution. With the dissolution of the International, 
however, the leadership in practical movements for 
socialistic ends passed to those who adopted, without 
Marx’s approval, the method of action through national 
political parlies. Various modifications of M arxist prin- 
ciples gained acceptance in these parties, but the general 
doctrme of the Commmisl Manifesto remained dominant 
in the socialistic movement to the end of our period. 



rul vrorkmakesmy ownnbsolutcly impromiablo. Darwin 
ow it, but ho belongs to tbo nooial rovolutiou." — Spargo, 
, p. W. C/. alco pp. 323 el uq. 
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6. Lorenz mn Slein 

A broad and in many respects most profound socie- 
tarian philosophy of the middle nineteenth century 
was that of Lorenz von Stein. This made a deep 
impression in its time, but for various reasons passed 
soon into neglect and almost oblivion.* It is noteworthy 
in our sun’ey, however, for its scientific synthesis of 
the earlier German dogmatic idealism with the his- 
torical materialism that was preached by Marx. It 
exhibited admirably the common ground in which 
socialism and sociology had their roots. 

Stein’s first work, published in 1844, was a history 
and anal}'sis of French (utopian) socialism, leading to 
a prediction of impendmg social revolution. The 
general European convulsion of 1848 naturally led 
him to further reflection on the general subject and 
to the production of a larger work, which he prefaced 
with an introduction entitled “The Concept of 
Society.’’® This introduction presents the theory 
that is the subject of our consideration. 

Stein’s fundamental dogmas are suggestive at once 
of Haller and of Marx. Human association (Gemein- 
schafi), he holds, depends inevitably in structure and 
in function on the relation of the two classes — the 
haves and the have-nots. The potential or actual 

> One important reason for tMs was the transfer of Stein’s ohief 
interest from social science to lav and administration. For some 
partioulaia of his personality’ and career see SimkhoTitch, Marxism 
versus Socialum, 174 «< seq.; Bluntsohli, GesehieUe, 731 ; Spargo, 
Karl Marx, 67. 

’ The title of the -wort in fnll is this ; Der Begriff der Gesellsehi^l 
und die todede GesekieUe der fraradsisehen Revolution bis turn 
JakretSSO. The date is 1849. Iha-vensed the second edition, 1855. 
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subjection of the one to the other is determined by the 
continuous seeldng for "goods,” that is, for the satis- 
faction of desire, whether material or spiritual. This 
striving after "goods” is the substance of life in gen- 
eral, both individual and social ; and all life is mani- 
fested in the action and reaction of two elements, the 
personal and the non-personal — conscious intelligence 
and blind force, man and nature.* In the social life 
of man these eonflicting elements serve to distinguish 
what we call state from w’hat we call society. The 
substance of the life of the human race is a ceaseless 
struggle between these two. 

In the state is expressed the principle of free, self- 
determining personality. Its organization and action 
arc directed to the development of evcrj' individual to 
the fullest liberty, to the fullest pereonal perfection. 
Societj', on the other hand, expresses the principle of 
blind, unintelligent, instinctive self-interest — the pur- 
pose to make ah external things, including persons, 
contributory to special needs and satisfactions. 1\T)ile 
the state operates to make every one free to achieve 
the satisfaction of his desires by his own intelligent 
efforts, society tends alwaj's to promote the ends of 
some indi^'iduals through the subjection of others. 

Ha™g thus connected his primary' dogmas with the 
conceptions of state and society, Stein inteqrrets famil- 
iar history' in accordance with his theory. He finds 
the salient feature in the career of every community 

‘ Stoin explains bis mcaninc by saying that tho comploto absorp- 
tion ol tho non-personni by tho personal is God, whilo at tho other 
limit tho absorption of tho personal in the non-personol is death. 
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to be the conflict of classes — the effort of special in- 
terests to promote their respective good at the expense 
of their rivals. In pursuance of this object the imme- 
diate aim of each class is to control for its particular 
ends the power of the state. This means, in St^’s 
theory, that the struggle is fundamentally one between 
social forces and political forces — between society and 
the state. Where history records the prestige and 
power of gilds, monopolies and privileged classes, the 
record is that of the triumph of the social over the politi- 
cal principle. Where the system of caste prevails, 
this triumph is complete : the state is dissipated and 
destroyed in the class distinctions and the community 
exhibits what Stein calls '^absolute society.” ^ 

A strong trend of humanity toward such supremacy 
of the social principle is found by Stein to be manifested 
in the career of every community. The domination of 
class, with the resulting condition of unfreedom {Vtit 
freiheit), shows the universal power of natural forces. 
Only by a mighty exertion of conscious intelligence is 
the balance ever restored in favor of the state and of 
the personality and freedom which it expresses. But a 
perfect realisation of freedom through the state is 
imposrible, sinee men must live in society, and society 
implies some measure of unfreedom.^ All that can be 
looked for is the overthrow of any class that at a given 
time has the power of the state in its hands. To that 
extent freedom will be obtained. 

* op. cit., p. lix. 

* Stein explains this vas the thought of Rousseau when 
he said that a perfeet republio was posaiblo only for the gods. Op. 
cit., p. Ixvi. Cf. supra, p. 31. 
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It is obvious that Stein contemplates as the normal 
mode of community life the same class struggle which 
appears in the Commvmst Manifesto. His erqjosition 
of the process through which the transition from un- 
freedom is effected shows a l^s uncompromising spirit 
than that of Marx.* Stein recognizes reform as well 
as revolution to be a logical and customary way to the 
end. The movement must be^, he holds, in society 
rather than in the state. The transformation of the 
social order always precedes and determines the shap- 
ing of the political order. This doctrine is the basis of 
Stein’s contention that reform rather than revolution 
is the normal method of developing the r^ime of 
liberty. Here begins his divergence from the dogma 
of Marx. 

For breaMng the dominion of one social class over the 
rest the absolute prerequisite, Stein declares, is the 
acquisition by the subject classes of social “goods.” 
Marxian doctrine concurs with this, but largely ig- 
nores all but material goods, tihat is, wealth. Stein, 
on the contrary, stresses the primary importance of 
spiritual goods. The independent personality that 
constitutes liberty rests more upon the spiritual than 
upon the material. An individual is free only when he 
possesses spiritual goods, and such possession connotes 
knowledge and capacity, or in short culture 

‘ As to the passible infiaenoe of Stem's first work on Maix, 
see Spargo and Simkhovitoh, loe. cit. 

« The difSoulty of rendering fitldung by any single English word 
is well known. “Education” is in some oases satisfsotory, but is 

Ukoly to ■■ ■■ ■ ■■ 

translatic 
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therefore, only when it begiiM a cultural advance. 
From that time the struggle with the ruling class is 
continuoi^. 

While the initial impulse comes thus from the 
spiritual side, material goods soon assume equal im- 
portance in the movement and the conflict. The de- 
mand for culture and the demand for wealth go hand 


in hand and give each other reciprocal support. Stein 


acutely indicates, however, an important distinction 
in this matter. Culture — spiritual goods “ may al- 
ways be acquired to an indefinite extent by those who 
lack it, without diminishing in any degree the posses- 
sions of those who have it ; as to material goods this 
is far from universally true. In this distinction lies a 
reason for the greater bitterness of the class conflict 
when the issue has reached its full development on the 
economic side. 

There are indeed three stages distinguishable in the 
process through which the subject class rises to power. 
First it acquires social goods — culture and property 
■“ aud the justice of such acquisition becomes generally 


recognized. Second, by political reform or revolution 
the government is so transformed as to express this 
new sense of right in the constitution and law of the 
community. These two stages have been achieved in 
Western Europe. Before it lies the further and by far 
the mcst serious stage of the advance.^ 

The difficulty in this situation is explained by Stein 
through the application of hM basic philosophy to the 


1 Stwi, op. cU>, pp. xoviii ti wg. 
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relation of capital to labor. It was relativdy easy, 
he asserts, for the subject class under the old regime to 
acquire a share in social goods, especially property, 
since the superiority of the ruling class rested merely 
on passive possession. But the ruling class of the later 
day, the industrial capitalists, hold their position by 
laborious acquisition. They labor as truly as do the 
wage-earners and they maintain their social power by 
so using their capital as to increase it constantly and as 
constantly to exclude the wage-earners from any share 
in it. In industrial society the class that is without 
industrial capital is almost wholly at the mercy of the 
other : there is the utmost disparity, Stein holds, be- 
tween the combatants when laboring possession is 
opposed to possessionlcss labor.* 

The only way out is here, as in the earlier stage of the 
eternal stniggle for liberty, through the acquisition 
first of spiritual goods by the subject class — through 
the attainment of knowledge and capacity by education. 
However impassable the barrier maintained by the 
dominant economic class against the acquisition of 
material goods by the wage-earners, the aspiration to 
culture can never be suppressed. Tliere is no pow'er in 
the w'orld able to prevent the spread of knowledge and 
capacity. Tliis is ns true in a society based on industry 
as in any other. In this truth, Stein holds, is the key 
to the existing agitation in Europe. Tire chdlized world 
confronts, not political cataclj'sm, but social reform or 
revolution. Such is the end portended by the rise of 
communism, socialism and the idea of social democracy.* 
‘ Stoin, op. oil., p. oiv. ’ /inU, p. ovi. 
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Under these three heads Stein classes the rarious 
theories and practical projects of social reorganization 
that were current. The terms “communism” and 
"socialism” he uses in a way that exactly transposes 
the meanings attached to them in the Communist 
Manifesto, but corresponds to the usage that later 
became universal. By communism he means the sort of 
doctrine set forth by the Saint-Simonians and Fourier ; 
by socialism he mdicates the ideas of Manx and his 
followers.' 

The basis of all these subversive movements is, 
according to Stein, the instinctive craving for liberty 
and equalitj-. liberty means self-dependence and a 
free field for the development of the individual person- 
ality; it is the characteristic aspiration of the self- 
conscious man. Equality is an idea that is deduced 
from that of liberty, but takes in practical matters a 
crude and illogical, though highly influential, form, 
namely, the demand for an equal participation by all 
individuals in material goods. Communism, as show- 
ing favor to this idea, is severely condemned by Stein. 
In denying property to the individual and vesting it all 
in the community, it does not exalt the laboring class, 
but merely gives to the community or the state the 
position of superiority formerly possessed by individuals. 

Socialism, on the other hand, gives labor as a dass 
the control of the other dass, that is, of capital. Social- 
ism, Stein says, is based upon labor and thus upon the 

‘ lUd., pp. ovil a teg. Cf. Commumit ifanffeito, pp. 47 et 
leg. Also Spargo, Karl Marx, p. 89 (eonoerning Weitliug, whom 
Stein refers to es a pertionlarl; obnoxioDs oosunnnist) and p. 97. 
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idea of individual personality, which is peculiarly 
expressed in free labor. It dora not, like communism, 
seek to obliterate all distanctions between individuals 
and so destroy all social organization. Its goal is a 
society based upon the division and organization of 
labor for production, without reference to questions 
of possession. To realize its ends Stein believes that 
the laboring dasa must get into its hands the power that 
is necessary to overcome the opposing class, and that 
power is the state.* 

Logically the socialistic idea is closely connected with 
the idea of political democracy. Both rest upon the 
concept of personality independent of material goods. 
Because of this, Stein shows, there arises in the general 
social movement a natural union of the two elements. 
Political democracy works in the field of the constitu- 
tion and the law; socialism works in the field of 
governmental administration and policy. This com- 
bination constitutes the idea of social democracy, as 
distinguished from socialism. The aim of the social 
democracy is to establish universal suifrage by the 
constitution, and to insure a governmental policy 
directed to the social emancipation of the laboring class. 

The general principle that all the forms of current 
social agitation seek to establish is personal liberty — 
the control of the individual over external things fOr 
his own interest. This Stein recognizes to be a legiti- 
mate and an inevitable aspiration of men having any 
attainment of intelligence. The concrete object of 
contemporary demand is the control of capital — the 
‘ stein, op, at., pp. oxii a ug. 
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instruments of production — by those who have it not. 
The two methods vaiiously advocated for achieving 
the end are social revolution and social reform. The 
way of revolution Stein holds to be delusive and futile. 
There would be no more liberty where labor lorded it 
over capital than there is where capital lords it over 
labor. Moreover, the dictatorship of the proletariat 
would rest on no such superiority of either physical or 
moral and intellectual force as to insure its continuance. 

Reform rather than revolution is the method by which 
Stein would deal with the great crisis that he sees 
impending. He would avoid all such utopian aims as 
the realization of general equality or the abolition of 
poverty. All that will avail is the gradual and system- 
atic establishment, by legislation and administration, 
of conditions that shall open to eveiy possessor of the 
power to labor the opportunity to become the possessor 
of capital.^ For in industrial society capital is the 
expression and realization of that control over external 
things that is the essence of liberty. Where liberty in 
this sense does not exist the social order stands in op- 
position to the idea of free personality and therefore 
cannot endure.® 

Stein^s philosophy is interesting as the doctrine of 
a conservative who is convinced that the radical social 
movement of his time is founded in justice and must 
be sympathetically handled by the ruling powers. 

I “ Die Beatimmung der personliohen Preiheit in dieaer [Erwerba-J 
Gesdlaehait liegt rg ithin Sa wn, dass die letzte Arbeitskrafti 
die Pahigkeit liabe, zum Kapitalbesitze za gdangen." — Ibid., p. 
oxxviii. 

* Ibid., pp. cxxviii el aeq. 

2 G 
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Politically he is opposed to the revolutionary party. 
He believes that of all the forms of the state monarchy 
has shown itself in European history the purest em- 
bodiment of the principle of liberty. It has systemati- 
cally sustained the interests of the oppressed classes 
against their oppressors and has thus played the proper 
part in the perennial conflict of state and society.' 
But whatever the iype of organization, the constitu- 
tion and the administration must conform to the 
economic and social principles that he has expounded. 
Stein is no less certain than the authors of the Com- 
munist Manifesto that the gentle humanitarianism 
and private exp)erimentlng of Saint-Simonism, Four- 
ierism and the rest are obsolete, and that the industrial 
class war and the social revolution must be the central 
issues of serious political theory and serious political 
practice. 

Stein’s philosophy is important in another respect. 
It shows clearly the sociological trend of political theory. 
His distinction between society and the state and his 
elaboration of the social as distinct from the political 
form and function were highly significant. Sociology 
was in process of differentiation from political theory 
when Stein wrote. It already had a name as a dis- 
tinct science. Within another generation it would be- 
come a definitely integrated body of knowledge and 
would be imposing upon political philosophy new and 
important types of dogma. 
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7. Aiigusie Comie'^ 

The speculation of Stein shows numerous indications 
of Saint-Simonian influence, with Hegelian modifica- 
tions. Probably the Saint-Simonian tinge was re- 
ceived mdirectly through Auguste Comte; for when 
Stein began to write, Comte's PhUosopkk Positive 
had just been completed,^ giving him a commanding 
position in the world of thought, and Comte built his 
system on Saant-Simonism. Moreover, when the struc- 
ture had been completed in the distinctive manner of 
his own superior genius, he decorated it with an ex- 
aggeration of the Saint-Simonian religious futility. 

Sociology was the name invented by Comte to desig- 
nate the science that is concerned with the phenomena 
of the organic as distingu^hed from the inorganic world. 
More narrowly sociology means the science of human- 
ity, excluding thus the other forms of organic life. 
In the first sense it includes biology; in the second 
sense it follows biology in the hierarchy of the sciences.^ 
The worldng out of his famous grouping of the sciences 
was an incident of Comte’s extensive speculation in the 
methodology of intellectual progress. The wonder- 
ful system embodied in his comprehensive Positive 
Philosophy was built up as indispensable to a sound 
theory of social life, and the search for such a theory 
had a definite origin in the Saint-Simonian dSPort at 
reconstruction after the Napoleonic wars. As a 
devoted follower of Saint-Simon, Comte produced, at 
the mature age of twenty-four, an essay in which the 

‘ Tile work in eix volumes was published in the yeare 182$-^. 

• Posiitoe Polity, n, 352-357. 
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philosophy was outlined that received its full develop- 
ment in the great works of his later years.* The title 
of the essay, Sys&me de Poliligue Positive, and the 
essentials of its doctrine were the same as those of the 
four-volume work which, completed in 1854, rounded 
out with amazing fulness and richness the philosophy 
of Positi™m.® 

Like all the other SaintrSimonians Comte maintained 
that a wholly new method was indispensable in order 
to reach a scientific solution of social problems. The 
theories that had played the largest part in the revolu- 
tion and the restoration were alike absurd. Natural 
rights, social contract, written constitutions and separa- 
tion of powers— the mainstays of the revolutionarj' 
cause — wore, he declared, dericcs of imaginative 
IMralcurs and narrow-minded legists, useful for de- 
struction of the old, but worthless for progress in the new 
order. Much more absurd were the feudal-theological 
dogmas of the rdgime that was overthrown and of the 
Holy Alliance that was trying to restore it. Tliese 
reactionary' dogmas Comte held to be ns incompatible 
with t he facts of the present as the revolutionary' dogmas 
were with its principles. Of the three stages through 
which, by the very nature of the human mind, theory 
in every branch of knowledge is bound to pass, the 

■Tlio nns piifalislicd as Ibo (bird pari o[ Saml.Siinon's 
CnWobi.'im dcs Industricls. (Earns de Sainl-Simon, t. 3S. 

= TliD four volumes bavo boon translated into English by diseipics 
of Comte under the tillo: System of Positive Polity, or Treatise on 
Sociology, instituting the Religion of Humanity. Most important 
for our purpose is volume two, containing "Social Statics, or the 
Abstract Theory of Human Order," and translated by Prederio 
Harrison. 
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doctrine of divine right exhibits the theological, that 
of social contract and individual lights the metar 
physical. The time appeared ripe to Comte for the 
emergence of political theory into the third stage — the 
scientific or positive.^ 

On this idea, then, rests the Comtian philosophy 
of society and government. It must be developed, 
Comte holds, by the method that hag achieved such 
magnificent results in the physical sciences. It must 
be raised to a level with the other sciences of observa- 
tion. It must cease to concern itself with theological 
myths and metaphysical abstractions, and confine itself 
to actual facts determined by observation and history, 
llie institutions of government will be judged not by 
their conformity to the assumed will of God or to any 
ideal of speculative philosophy, but by their relation to 



they are set up. To seek a system of government that 
shall be absolutely the best, without reference to these 
conditions, is precisely analogous, Comte says, to seek- 
ing in m e di cine a method of treatment that shall be 
universally applicable without reference to the disease 
or the patient. The absolute must be avoided in 
political science particularly; for the absolute in 
theory leads necessarily to the arbitrary in practice. 
Absolute law means arbitrary law-maker, and whether 
such law-maker be one or many, society suffers. 

Comte’s line of approach to the problems of political 


’This famous dootrino of tlie three stages was <3onoiselr^foi> 
mulated in Comte's first essay on Positive Polity. Sea (Eume 
de Saint‘3im(m, t. 38, p. 76. 
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science places him, thus, in the inductive and historical 
school that ive have seen exemplified by Aristotle, 
Machiavelli, Bodin and Montesquieu.' He himself 
refers particularly to Montesquieu and Condorcet as 
having approximated to the principles of Positivism, 
Montesquieu in having based his conception of law on 
facts rather than dogma, and Condorcet in having made 
progress the general law of manldnd’s social life.® 
The one was sound in the importance attributed by 
him to the influence of physical facts, though he ex- 
aggerated, Comte believed, the effects of climate; 
the other was sound in disclosing for the past and pre- 
dicting for the future a steady advance in the welfare 
of humanity, but erred grossly, in Comte’s judgment, 
as to tlie stages through wliich tlus advance hod pro- 
ceeded and would proceed.® 

In these criticisms of his predeccssora Comte indi- 
cates voiy' well the character of his positive political 
science. It involves first a philosophy of historj', based 
on ph}'sical as well as moral and intellectual facts, 
and furnisliing the scientific law of social growth; 
and second, an analysis of c.xisting conditions in all 
aspects of social life, from which the stage of advance- 
ment already reached may be precisely determined. 
With the law of progi-ess known and the existing stage 
also luiomi, it will be as easy in social science as in 
astronomy to foretell what the ne.xt movement null 
be. Nor shall the charge of deadening fatalism have a 

> Sco proesding volumes of this history under those names. 

* Supra, pp. lOS cl teq, 

• (Euvrn de Saint-Simon, t. 38, p. 148. 
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ground in this program. The law of progress is indeed 
fixed, so far as direction is concerned, beyond any human 
power to control; but the rate of the advance is sub- 
ject to modification by physical and by moral causes 
that may be measured, and among the latter are politi- 
ck combinations {cmUnmom poKiigwes). 

The science that results from the twofold process 
described above was at first named by Comte “social 
physiology” or “social physics.”^ Later he invented 
the name “sociology.” The two branches constitute 
social statics and social dynamics, corresponding re- 
spectively to the great conceptions, Order and Progress, 
that sum up, in Comte's phrase, the life of civilized 
society. The principles of social statics, he says, received 
systematic organization by Aristotle, and philosophy 
since his time has confined itself too closely to this side 
of the matter. With dynamics united to it through a 
sound theoiy of progress, the positive science of society 
is complete. The great underlying principle of this 
science Comte ej^ressed in the maxim: “Progress is 
the development of Order ” * 

What, then, is “ Order ” ? It is the haimonious organi- 
zation of social forces for the exercise of social func- 
tions. But eveiy true social force is collective, and 
involves the "grouping of several individuals for a 
greater or less period of time around one pre-eminent 

. nfautregarder la science politique oomme tine physique 
puliouHdtre, fondle sur robacrvation directe des ph^nozaSnea 
telatifs an dSveloppement coUeclaf de respgoe humaine. . . • 
Cette physique socMe est, £videmment, aussi positive qu’auoune 
autre science d'observatioa.” Ibid,, pp. 193-4. 

* System of Positive Polity, II, p. 152, 
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individuality.” This means, Comte holds, that the 
idea of government is implied in the idea of society, and 
conversely.' The principles of organization are two : 
distribution of functions and combination of efforts. 
In human societies the varjdng capacities of men pro- 
duce the varieties in their functioning, and the combi- 
nation of their energies, in the presence of individual 
ambitions, requires the cohesive force of government. 

Comte’s reply to the current doctrine that govern- 
ment was unnecessarj' was in every sense positive. 
He laid it down flatly that "force is the basis of every 
human society.” Hobbes lie approved of as right in 
this doctrine. To look for an adequate principle of 
social cohesion in the intellect or the feeling he con- 
sidered absurd. "Social science would remain forever 
in the cloudland of metaphysics if we hesitated to adopt 
the principle of force as the basis of government.” And 
by force here he meant physical, material power.* 
Beyond this and other incidental dogmas as to the 
basic principles of political philosophy proper, Comte 
does not concern himself with the discussion of govern- 
ment. His interest is in other phases of the social order 
— in society rather than the state. Even while he 
insists so strongly on the physical force that underlies 
the existence of government, he hastens to point out the 
equal importance of intellectual, moral and religious 
forces in its functioning. Tlie capstone of his system 
proves to be a church and a priesthood in wliich are 
centred aU the ultimate elements of social control. 
In the more or less mystical vagaries of these last phases 
> SyJlcm of Posilke PeWy, 11, p. 223. • Ibii., p. 247. 
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of Positmsm Comte exhibited a singular recurrence to 
the tendencies that prevailed in Saint-Simonism, to- 
ward rrhich he had manifested in his prime, after he had 
broken irith it, a not wholly becoming contempt. 

Comte’s influence was probably more important and 
more permanent through his social d}mamics than 
through the social statics. The philosophy of history 
that is embodied in his work ranks with the greatest 
achievements of the human mind in generalizing from 
the past the elements of progress in civilization. His 
doctiine of the three stages through which the develop- 
ment had proceeded and must proceed remains very 
influential to the present day. Scarcely less so is his 
teaching as to the method and the utility of history. 

The three stages through which, as Comte maintains, 
humanity advances are to be dBcemed in both the 
material gnd the spiritual characteristics of the succes- 
sive periods and in both thdr general and their specific 
features. So far as concerns the matters of political 
import the marks of the three stages are as follows : 

1. In the theological and military stage social rela- 
tions are determined, both in general and in particular, 
by force. Conquest is the guiding aim of society. 
Industry exists only for the production of the necessi- 
ties of physical life, and slavery is the status of the 
producers. 

2. In the metaphysical and legalistic stage the 
military spirit still predominates, but industrial condi- 
tions are making themselves fdt. Slavery gradually 
^ves way to serfage and th^ to dvii, though not politi- 
cal, liberty for the individual. The growth of industry 
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is pronounced, but its end is chiefly to promote military 
ends. Eventually it becomes itself the most important 
cause of war. As a whole this stage is transitional and 
indeterminate. 

3. In the scientific and industrial stage industry 
has become dominant. It is the first influence in the 
relations of individuals to one another, and it tends to 
control all the relations of society. Social activity as 
a whole becomes directed to the sole end of produc- 
tion, I.C., to the adaptation of nature to the needs of 
man, and in this is the essence of civilization. 

This scheme of human progress, outlined in Comte’s 
first essay, is developed in great detail in the third 
volume of his System of Positive Polity. It permeates, 
indeed, all liis philosophy. A veiy' sli^t knowledge of 
the works of the Saint-Simonians enables one to per- 
ceive how much Comte owed to the ideas that prevailed 
in their speculation. Of his independent contribu- 
tions perhaps the most striking is the consistent rein- 
forcement of his moral and political exposition by the 
analogies of the physical sciences, especially biology. 
The relation of sociologj' and biology he formally de- 
scribes as that of two branches of a single science: 
the evolutionary process of humanity is systematically 
compared to that of individual man, and the charac- 
teristics of organic life are attributed to society almost 
as freely as to the human being.’ Nothing more need 
be said to suggest the kinship of Comte’s sociology to 
the system that immediately followed his— the Syn- 
thetic Philosophy of Herbert Spencer. 

I Seo Coker, Orfanismie Theoriet of the State, ohap. Iv, 
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8. Herbert Sjieticer 

By the middle of the nineteenth century, ■n’hen Spen- 
cer began to n-rite, the idea of transformation, develop- 
ment, gron-th, as characteristic of society and all its 
institutions, had become ingrained in social science. 
Moreover the direction of the flow of things was almost 
universally conceived to be progressive — toward a 
condition that on one ground or another was held to be 
better than what was passing away. Spencer shared 
fully in the prevailing fashion in social speculation, 
and by his remarkable gifts of thought and expression 
shaped forth, as the explanation of all social as well as 
other life, the theory of evolution. The elements of his 
theorj' had appeared in antecedent philosophy, but 
he combined them with a precision and power that left 
no doubt as to his own contribution, and he so candidly 
acknowledged his entire ignorance of his predecessors 
that his claim to originality cannot be disputed.* 

Primarily he finds the principle of evolution exhibited 
in material phenomena. It appears in the transforma- 

' The origin and development of his system of philosophy are 
set {orth in much detail and with resolute Sdelity to what he be- 
lieves to be the truth in Spencer’s AulMography. The leading 
features of his system recur frequently in his voluminous writings 
on multifarious subjects from 1850 on. In 1860 he announced 
a series of volumes that should present the whole of the Synthetic 
Philosophy. The series was not entirely eompleted at his death, 
but many of the volumes had appeared in several editions, with 

signiOcant modi&cations. For the present purpose the important 

worts ore First Principles, PrineijAes of Sociology, Data of Ethics, 
and Justice. I have used the last revisions of these, together with 
the edition of Soriol Statics and the Man versus the Stale that was 
published in 1892 as a sort of tailpiece to the great system of which 
the original edition of the Social Statics was the beginning. The 
American edition of the works has been used thronghout. 
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tion of matter from “an indefinite, incoherent homo- 
geneity to a definite, coherent heterogeneity,’’ as in the 
development of the earth from a uniform liquid mass 
to the diversified form and structure that we see. Fur- 
ther, the same principle pervades the organic universe 
and appears in the series of vegetable and animal species 
from the simplest to the most complex — from protozoa 
to man. Finally the law of evolution is equally clear 
to view in the life and development of society. The 
life lustory of the social group of men shows the same 
process of development as the life history of the human 
animal. Spencer sets forth with a very special interest 
the operation of the law by virtue of which the simple 
incoherent society of primitive men grows into the 
coherent and highly complex structure of modem civil- 
ized society in the same way in which the anthropoid 
ape grew into the homo sajnens, and the same way in 
which the foetus becomes the philosopher. This con- 
stitutes the essence of the Spencerian sociology.* 

'The development of the science is presented through 
the classification of social phenomena under the heads 
of domestic, ceremonial, political, ecclesiastical, pro- 
fessional and industrial institutions. Each class is 
exhaustively and systematically treated in the light 
of the evolutionary principle and process. It is in the 
part on political institutions that we are particularly 
interested.^ 

> This name Spencer deliberately adopted from Comte. On the 
other hand the title " Social Statics," which Spencer gave to his 
first important booh, was chosen in ignoraneeof the fact that Comte 
had already given that name to one part of bis sociology. See 
Spencer, AuiobiogTaphy, I, 414. 

‘ Frincipla of Soeiohtp, II, p. 229. 
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Societj’ has already been defined by Spencer as an 
organism — as essentially in the same class with physical 
beings ha-iing life.* EBs esposition of the structure 
and life of society is expressed almost wholly in terms 
of the phj-sical structure and life of human or other 
animals. Of all the philosophers who have throughout 
the ages marked the likeness of the social group to the 
mdi\'idual none has exhibited more ingenuit}' or more 
plausible an appearance of scientific precision than Spen- 
cer.’ Political institutions share the character and 
development of the larger entity of which they are an 
element, and therefore the organization and activity 
of government are interpreted the same analogies of 
organic life. 

It is to be borne in mind that Spencer, like the Utili- 
tarians with whom he was in close relations, had no 
distinction in thou^t between state and government, 
Or better, he recognized no such entity as the state, 
in the sense in whidi we have previously used it, but 
considered society and government as together em- 
bodying all that was mvolved in the fundamental 
categories of political science. 

■ Government, then, was to him the sum of the institu- 
tions of society concerned with that conscious' and in- 
voluntary cofiperation of individuals, which, along 
with their spontaneous and voluntary cooperation, 
must be regarded as essential to life in association with 
one another. The relative scope and intensity of these 

' FrineipJa 0/ Sodohpy, I, pp. 447 el leg. 

’ For 0 good account of Uiio Eort of political theorizing in the 
nineteenth century, eec Coker, Orjaatnnic Thtmet 0} Ihe State, 
New Tork, Longmans, 1910. The account of Spencer ie at p. 124. 
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two species of cooperation vary, he points out, with the 
circumstances of the particular society. The clear 
predominance of the one or the other species is the 
criterion of distinction between the two great types of 
society, the militant and the industrial. The com- 
parison of these types, with the conclusion that the 
industrial is the higher and the goal of social evolu- 
tion, furnishes us with Spencer’s vereion of the idealism 
that appeared in the wsions of Saint^imon and Comte. 

Spencer reaches his conclusion through a brave array 
of physiological and biological parallels and analopes ; 
and he sustains his wen’s by extensive references to 
history, especially the historj' of primitive and un- 
ciwlizcd peoples. Tlic methodologj' of strictly in- 
ductive science is scrupulously respected. TOiat re- 
sults, so far as political theorj’ is concerned, is a series 
of doctrines that arc substantially identical with those 
propounded a priori hy Spencer, long before his philoso- 
phy of evolution had taken shape. In essenee these 
doctrines constitute an extreme indiwdualism, verging 
on anarchism, and based on the philosophy of natural 
law and natural rights that dominated the era of revolu- 
tion. At several points the maintenance of the indiwd- 
ualistic thesis strains and distorts the sociological sys- 
tem, in general a model of sjTnractrj’ and consistency. 
His social ethics, among the last of his sj-stcmatic mit- 
ings, reveals voiy clearly that the connection between 
evolution and indiwdualism as he puts it is unreal and 
illogical.' 

' Tho domonstrallon of tbis hag been a frequent oxcrciso of 
Sponcor's critics. Cf. Barker, Political Thought from Spencer to tho 



NATURAL RIGHTS AND JUSTICE 


Spencer maintains and defends the conceptions of 
natural rights and natural law so far as the essence of 
the ideas is concerned, though he wholl}' rejects the 
method'l^'''which earlier philosophy reached and de- 
fended them. He accepts _the .social contract as a 
'theoretical, Jhou^ not a historical, basis of political 
authority and institutions.* The free enjoyment of 
his natural rights by the indii-idual becomes therefore 
in the familiar way a limit upon the governmental 
authority. Spencer’s ethics by a happy coincidence 
produces concluaons that confirm this doctrine; 
for he finds that the evolution of all organic life, from 
jelly-fish to man, manifests the principle that good {ie., 
the preservation of the species) is attained when each 
individual receives the benefits and the evils of its own 
nature and its consequent conduct. In human life this 
means that each individual must receive justice; 
justice mdans that "every man shall be free to do what 
he wills, provided he infringes not the equal freedom of 
any otha^ man” ; and this freedom means that every 
man'shall enjoy his natu^l ri^ts.® 

Praenl Day, chap, iv; PoUiical Science Quarlctiy, Vol. VIII, p. 182. 
This last reference is b> a review of Spencer’s volume on Justice writ- 
ten by myself twenty-eight years ago. As a re-reading of Spencer 
has confinned the opinions therein expressed, I have ventured to 
incorporate some parts of the article in the following paragraphs. 

‘ In The Man ceraus the State, published in 1884. In Social 
Statics (1850) he assails the social contraot idea, on the ground that 

the social organism must result from unconscious development 

rather than conscious will. The inconsistency here' is rather in 
expression than in thought; for bis characteristic contention is 
that society grows but the state (government) is made. 

: Tins doctrine appears in the fullest and most systematic form 
in the Data of Ethics and JntUee, but pervades many others of 
Spencer’s works. 
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As to the content of this natural liberty, Spencer’s 
wide ran^g among the lower animals and primitive 
men brings to light no rights not already discovered by 
the eighteenth-century philosophers with much less 
effort. Life, liberty and the pursuit of happiness would 
sum up Spencer’s list; and he steadfastly insists that 
the whole function of the state consistent with right and 
justice is to insure these ends to the individuals within 
it. Tlie state as such has no life and personality the 
perfection of w’hich can be a topic of ethical doctrine.’ 
Right and wrong cannot be predicated of the acts in 
which its existence is preserved. Nor, on the other 
hand, ean the termination of that existence be viewed 
with any other feeling than that with which one records 
the disappearance of a toe or a tail or other organ in the 
course of development of some animal species. 

I For Spencer reads the doom of the state (government) 
' in the law- of evolution that governs the life of society. 
Tlic militant tjTJe will steadily decline with the decline 
of war, and the industrial tjTJe will prevail ; the regime 
of status will give W'ay to the r6gime of contract. The 
system exemplified by the Bodo, the Dhimals, the 
Pueblos, the Todas and the peaceful Arafuras will super- 
sede that which is embodied in the record of Sparta, 

■ Sponoor's uso of terms in this matter is confuEini;. Ho speaks 
of the state as “ the eoeiety in its corporate capacity,” but denies 
to the state oharacteristics that ho ascribes to tho society. While 
the society is clearly an organism, tho state apparently is not. Tho 
state is not an othical entity, but it has duties ; society is vrithout 
senticncy, but exercises uill. Much of the confusion involved in such 
statements would probably bo avoided if Spencer had consistently 
used "government'’ instead of “state," and had refrained from 
identifying either with "society." 
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Rome, Russia and Germany.^ England and the United 
’ States are nearest to the social and political system to- 
\ ward which the evolution of the race is moving. Rep- 
resentative ideas in government will prove increasmgly 
necessary as society becomes peaceful and industrial. 
The executive will become elective rather than heredi- 
tary. Party antagonisms will pass away ; for they ex- 
press in general the conflict of the militant and the 
industrial systems, and as the industrial comes to pre- 
vail the party differences will disappear. Individual- 
ism will thus assert itself freely ; and under the same 
influences decentralization and local self-govemment 
will prevail. The institutions and functions of political 
authority will decrease and will be limited to what is 
required for the maintenance of justice. 

While Spencer refrains from any positive forecasting 
of actual society without government, the suggestion 
of such an idea frequently appears in his thought. His 
ethical doctrine contemplates the development of 
altruism to such a point that coercion will no longer 
be necessary for the maintenance of the natural righia 
of the individual, i,e,, justice. The inference is un- 
avoidable that government will be unnecessaiy : vol- 
untary will have wholly supplanted compulsoiy co- 
operation, 

Ag^, he asserts that war, which is to him the chief 
cause of compulsory co^eration, has exhausted its 
utility in the evolution of man. It has peopled the 
earth with powerful and intelligent races ; and integra- 
tion of such groups has proceeded “ as far as seems either 
^ PnnrfpiM fufSoeiohgy, part v, chaps, xvii-xviii, in Vol. IL 
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practicable or desirable.” * It has developed in men a 
stupendous power of continuous application, which 
industrial effort and competition may be depended on 
adequately to maintain. Hence, with the disappeai'- 
aiice of war, the mainstay of political institutions is 
bound to disapjiear. 

There is implicit thus in the Spencerian philosophy 
the conception of an absolute end in social evolution 
that is good and desirable in itself. To reconcile tliis 
conception with the fiml principle of evolution as the 
law of life is a problem without a solution. For life in 
general is regarded as a proce.«s of never-ending change, 
while in the life of the human social organism change is 
to cease when conditions arc reached that realize 
justice" 

9. General Influence of Socictarian Theory 
In a general way the relation of the doctrine described 
in this cha])tcr to the contempormy doctrine of con- 
stitutionalism and of nationalism was ns follows. As- 
suming the distinction between society, state and gov- 
ernment, const itntlonalkn tended to ignore the state 
and stress govcniment, while .socictarian thcorj- put 
both state and government in the background and con- 
centrated attention on society. Tlic relation to na- 
tionali.slic thcorj' was less simple. Both socialism 
■ Primiphu of Soctohpp, II, CCl. 

’ Sponcor Eoeks to ci'iulc this ineonsistcncy by distinauishina 
llio sociiil orannUiii from Iho individunl oraanism ns "discroto" 
and " concrotc” rospw'tivcly, and by denying to tlic ono certain of 
tliG attributes assii;ncd to tliD other. Theso donees create more 
ineoiiEi.slencies than they remove. PrincipUs of Sociology, I, 400 
el teg, Cf. Unrher, op. cil., p. IIS. 
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and tociologj- gave support to the conception of na- 
tionality by the emphasis they laid on the appeal to 
history and to sentiment. Tlie utopian socialists based 
tlioir doctrines on the past and present conditions of 
their respeetive fatherlands; the unit of Stein's and 
Comte's sociolog}- n-as in large measure France or 
Germany or England. But Marxian .eocialfem and 
Spencerian sociolog}- cut acro.'s the nationalistic idea 
by empha-rizing mankind in general Both found the 
classes and the interests that were common to many or 
all communities a sounder basis of social and political 
theor}- than any merely national or merely constitu- 
tional class or interest or institution. 

Another olmous tendency of the societarian doctrines 
was to renew n-ith special features the eternal debate as 
to the identity and characteristics of “the people.” 
While constitutionalism and nationalism were in general 
content n-ith a "people” that was the triumphant 
Third Estate of the revolution, socialism and sociology 
reclassified the population, chiefly according to economic 
principle, and erected a new- conception of "people” 
on the result. The Saint-Simonians, while admitting 
to a place in society only active producers of social 
goods, retained among these as leaders the intellectual 
class. Marx and his followers went to the limit in 
the direction of leadership 1^ a single class, and 
assigned the dominant r61c in the life of society to the 
proletariat — a pitiless and uncompromising demoo- 
raej' of mere numbers. A somewhat similar distinc- 
tion appeared in a comparison of the sociology of Comte 
with that of Spencer,— the one looking to the 
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natural and pacific leadership of the spiritually gifted 
dass, the other to a ceaseless struggle for existence be* 
tween shifting groups, the source and limit of whose 
activity should he the rights and interest of the indi- 
vidual man. 

So far as the organization of government is considered 
at all by the societaiian philosophers, their inclination 
is for the most part toward representative institutions. 
The basis of the system they suggest usually shows a 
curious reversion to the mediaeval type. Economic and 
social groups and interests are preferred to units of popu- 
lation or tcrritor)' as the things to be represented. Such 
an idea expresses the reaction against the dogmas of 
revolutionarj' democracy as embodied in the institu- 
tions of the bourgeoisie ; but it is startling to find in 
socialism the conceptions that were so conspicuous m the 
consen’atism of Burke and the more extreme defenders 
of the ancim rdgime. 

As to the source and scope of the authority to be 
exercised by governmental organs the systems consid- 
ered in this chapter offer the extremes of divergence. 
We may designate as the socialistic tj-po that doctrine 
which ascribes to society, through its political organs, 
unlimited power to shape the lives of its individual 
members to its needs, and as the anarchistic type that 
doctrine which tends to deny the need of any power 
whatever by society over the lives of its members. On 
this basis the Saint-Simonians, Corate and the Marx- 
ians are sharply distinguished from Godwin, Proudhon 
and Spencer. The one group regards regulation and 
direction indispensable to the existence of a society, 
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whether the requisite power to regulate and direct re- 
sults from the peaceful acquiescence of the less m the 
sway of the more intelligent, or in the submission of the 
less to the greater number throu^ the pressure of brute 
force. The other group regards constraint upon 
individuals in the name of state, society or government 
as evil per se— as without warrant in the nature of 
man or of things in general. To this latter group 
man is indeed a social being, irresistibly drawn into 
life in communion with his kind; but the root of the 
impulse is held to be synqiathy, fellow feeling, the sense 
of likeness and equality, not self-interest, inequality 
and the craving for mastery. Institutions that express 
the latter motives are conadered perversions of human- 
ity, and in this category fall what are called state and 
go;'emment. For these tenns, together with " society ” 
itself, sipiify to the anarchists nothing more than 
coSperating groups of individual men, and in the ac- 
tions of these groups no attribute, motive or standard of 
right and wrong is involved save th<»e of the component 
individuals.’ 

The ancestry of the doctrines discussed in this chap- 
ter is easily traceable. They derive from the law of 
nature and the rights of man that were exploited in the 
eighteenth century and its revolutions. Socialism 

* The inolnsion of Spencer 'irith Godwin and Proudhon in the 
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took up for devdopment the dogmas of liberty and 
equality that Locke, Rousseau and Jefferson had prO' 
pounded. Sociology, m contrast, developed the princi- 
ples and method of Montesquieu and Ferguson and 
Haller. Of the natural rights that figured in the lists 
of the revolution, that of private property became the 
centre of societarian mterest. To find in “nature” 
both the equality of all men and the inequality inci- 
dent to property right, had been an embarrassing 
problem for the revolutionary parties and a prolific 
occasion for jeers from the conser\'atives. Socialism 
took its stand on equality and rejected any conception 
of property that conflicted with it. 'Wliat the revolu- 
tion did to landed property by confiscation in the name 
of the nation and political right, socialism aimed to do 
to capitalistic property in the name of society and social 
right, llic relation, thus, to the theories of the genera- 
tion iimnediately preceding was close, but equally 
obvious were the remoter relationships to the specula- 
tions of Plato, More, Campanella and others, who had 
seen in property the bane of humanity. 

Sociolog}' also, as well as socialism, endorsed in the 
main the dogmas of the revolution. Comte and Spen- 
cer reached in their respective methods conclusions in 
harmony with those of the eighteenth-centuiy' philoso- 
phy. As to property, they both found it an institu- 
tion inseparably WTought into the fabric of human so- 
ciety from its beginiiings. Whatever eidls might be 
due to the capitalistic form developed in recent times 
Comte made mitigable by the infinite msdom of his 
governing priesthood. Spencer, having in 1850 pro- 
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nounced against the sanctity of property in land, 
reached in the full development of his system the con- 
clusion that property was no less immovably fixed in 
nature than any other of the rights of man. 

As to the posterity of the doctrines of the chapter, 
the subject is not strictly within the scope of this his- 
tory. It may be briefly noted, however, that both 
socialism and sociology have waxed mightily in impor- 
tance during the generation since 1880. Their methods 
and their dogmas have at times superseded in interest 
and influence the older systems of constitutional and 
nationalistic reflection. General political theory has 
been greatly modified by this devdopment. An illustrap 
tion of the way in which this has talren place appears 
in the theory of Ihe state that was put forth just at the 
dose of our period by Ludwig Gumplowicz, the Aus- 
trian publicist.' He blends the sociological dogma of 
endless evolutionary change under the operation of the 
laws of physical nature with tire socialistic dogma of 
dass war, expanded to indude the conflicts of ethnic, 
religious and other as well as econonric classes. Society 
he considers a group of classes, each struggling for the 
promotion of its particular interest, and the state the 
organization through which the class whose interest is 
dominant controls the rest. The implications of such 
doctrine need not be dwdt upon. They suggest to any 
reflecting gririt the importance of sodetarian specula- 
tion in the history of political theory. 

’ For a fun and exoeUent exposition of tlie thought of Oum- 
plonicz see the artiole by Dr. E. E. Baines in the Jovrnal of Baeo 
Devehpmmt, ToL IX, no. 4 (April, 1919). Of. also Political Science 
Quarterly, IX, 140. 
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CHAPTER X 


THE GEN’ERAL COURSE OF POLmCAL THEOUT 

In the three volumes of which tlmi is the Inst we have 
ranged from the daj-s of Socrates to those of Herbert 
Spencer. From Socrates to Spencer was a lapse of 
twenty-three centuries. A histoiy covering that period 
must record the acts and the thoughts of some seventy 
generations of men. Seventy times self-conscious 
reflection on maltcm of political theoiy received its 
impress from a different set of minds. To enlarge on 
the diversity of the emironment, material and spiritual, 
in which these various generations lived would be but 
commonplace and tedious. It is appropriate here, 
however, haAing concluded our review of the changes 
in doctrine during this long period, to consider the 
general effects of the process on political theory. 
Comparing the fourth century* b.c. with the nine- 
teenth century’ A.D., do we find the principles and the 
problems of speculative politics essentially different or 
essentially the same? If they are substantially dif- 
ferent, is the later condition the culmination of a 
progressive change in a uniform direction? or is it 
merely a stage in a series of haphazard and never-end- 
ing transformations? 

The actual cristence of government — of societies 
characterized by the control of man by man — was a fact 
of unbroken experience throughout those ages. Speou- 
409 
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lation on the subject fell chiefly under two header 
first, the organization and institutions through which 
this control should be exercised; second, and more 
fundamental, the source, origin and rational justifica- 
tion of governmental authority in any form. Let us 
review the course of doctrinal development on each of 
these topics. 

IVhen we consider the forms and agencies in and 
through which control of man by man should be exer- 
cised, wc find some cadence of progressive modification 
in theory in the twenty-three centuries. A conspicuous 
instance is offered by the institution of domestic slavery. 
While a social and economic rather than a strictly 
political institution, it presented the extreme case of 
authority in man over man. Greek theory justified it 
by the dogma that nature made men unequal ; Roman 
thcorj' by the compact of vanquished and \'ictor in war ; 
modiicval Christian theor}’’ by the doctrine of God’s 
penalty for sin ; modem theory' by all the foregoing, 
together T\ith the dogmas of race inequality and social 
expediency. Against all these various doctrines was 
urged from the beginning the contention that by the 
decree of nature and of God men were free and equal, 
and that, whatever the basis for the subjection of the 
indi^^dual to society or the state, tliere was none for 
his subjection to another indindual. Tliis view, held 
by but few thinking men in the fourth century B.c., 
became in the nineteenth century a.d. generally 
prevalent, and was a concomitant of the widespread 
individualism of the time. 
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In respect to the broad fonns of organization in which 
poKtical authority may be manifested, the histor}' of 
theory shows Kttle variation througlrout the riventy- 
three centuries. The Greeks differentiated monarch}-, 
aristocracy and democrac}^, and the classification re- 
mained without much modification thereafter. In 
Roman da}-s, but chiefly through the influence of the 
Greek Polybius, the “mixed” form was added to the 
original three, and it continued to play a large part to 
the end. This expressed, however, no novel element 
of primary principle In modem theory was manifest 
the same lack of preckaon as in the ancient respecting 
the basis of the classification. Aristotle pointed out 
that aristocracy and oligarchy were distinguished from 
democracy sometimes by reference to the number of the 
ruling body, sometimes by reference to birth or wealth 
or intelligence. Modem thought exhibited the same 
inconsistency; and it followed earlier generations also 
in emphasizing the r6Ie of the aristocracy of intelligence, 
illustrating thus the class interest of the philosophers. 

After Bodin made clear the distinction between state 
and government he applied the original threefold classi- 
fication to both state and government, but rejected the 
mixed form in respect to the state. With the rise of 
the popular-sovereignty doctrine through Locke and 
Rousseau it became the prevailing idea that the state 
was in all cases the same — that is, that the community 
as a whole was always the depositary of the supreme 
authority, while the terms monarchic, aristocratic, 
democratic and mixed all q)plied only to the organiza- 
tion of the government. This distinction was not 
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fully and consciously developed in earlier political 
theory. The ancients thought of the three forms as 
designatuig the exercise of both supreme and sub- 
ordmate governmental authority by either an mdi- 
vidual or one social class, in a society that included 
several classes. Tlie ruling class was both state and 
government. Tlie doctrine of Marx, Gumplomcz and 
other societarian theorists that class rule is nonnal 
and inevitable was a conscious reversion to the ancient 
way of thinking. 

Along with the classification of polities arose the 
effort of the ancient thinkers to deteimine a normal 
order in which the difierenl forms were bound to 
appear and succeed one another in the same com- 
munity. Speculation on this subject remained charac- 
teristic of political thcorj' from beginning to end of the 
period of our histoiy. Tlie motives that impelled the 
philosophers were as various as the methods employed 
and the results they reached. In the moderns appeared 
a basis of historical information that was longer in time, 
broader in .space, and more accurate in detail, and on 
interest that was centred more in social than in dis- 
tinctively polilical phenomena. Yet when one com- 
pares the a priori and fanciful teachings of Plato with 
those of Rousseau and the Saint-Simonians concerning 
the rise and progress of political organizations among 
men, and the more sober and scientific tre-atment of the 
same subject by Aristotle and Polybius vith that by 
Vico and Comte, it mil require much hardihood to 
pronounce that the modems manifest a great progress 
in the philosophy of government. 
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One gwcies of polity that was unknown and un- 
conceived in the fourth century b.c. became familiar 
first, in the nineteenth century a.d. This was the 
repubh'c, in the sense of representative democracj\ 
Representation, as a principle, does not appear in 
political theoiy until the later centuries of Rome, when 
the Prince was regarded as the representative of the 
Roman people taken collecth-ely. With some modi- 
fication the idea played a rble in the constitutional 
politics of the mediaeval Empire. In the fourteenth 
centuT}’, in connection with the conciliar movement in 
the church, the theory that a body of delegates, appor- 
tioned among constituencies that comprehended the 
whole people, was the only lopcal representative of 
the people, was formulated by Maisiglio and Ockam. 
It achieved little recognition in either ecclesiastical 
or secular poh'tics. Only in the seventeenth century 
did the doctrine of representation come prominently 
into discussion, and then mainly in connection with 
that English conception of the people which took cogni- 
zance merely of easting and ancient groups of persons 
in historical corporations and counties. Delegates 
chosen by these constituencies formed one element 
in the Parliament that, with the King, embodied the 
supreme authority. 

Pinall}', through the American and the French 
revolutions, theory and practice in the nineteenth cen- 
tury united to produce the representative democracy 
as the typical republic. In this the chief organ of state 
and government alike is to be an assembly of representar 
tives chosen by constituencies that are geographically 
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compact and numerically equal. The implication of 
democratic equalit}'^ in this conception of a republic is 
sufEcicntly obmus ; yet there has never failed to be 
manifest the idea, earned to its e.'ctreme by Rousseau, 
that a real democracy must involve some recognition 
of an authority in the unorganized, spontaneously 
acting "people" against wluch no act of any body of 
representatives can Ijc valid. This idea presems the 
conception of democratic government as contrasted 
with the more modern idea of the republic. 

'IVo other features of modern political thcor}' may 
plairsil)!}' be adduced as cridcncc of progress in the 
field. These are first, the distinction worked out be- 
tween state and soeiet}', and second, the development 
of the doctrine of sovereignt)'. As to this latter it is 
to 1)0 said that the concept of sovereignty is implicit 
in cvciy controversj' over the conflicting claims of two 
or moi'C sy.stcms of authority. It was at the bottom of 
the Hellenic struggles between the many and the few, 
of the Roman struggles l)ctwcen patricians and plebe- 
ians, senate and a.«scmblics, of the mediieval struggle 
between secular and ecclesiastical powers, and of the 
modern struggles between monarchs and estates or 
parliament.s. llic mcdia;val and modern incidents 
produced conceptions and definitions of sovereignty 
that far excel in clearness and precision anytliing ex- 
tant in the records of antiquity. To this e.vtent, 
therefore, there was advance in political speculation. 

As to the distijiction between state and society, it 
is undoubtedly a useful contribution of recent specula- 
tion to political science. It is closely related to the 
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general conditions that produce at first sight the im- 
pression of a very great difference between ancient and 
modem thinking on sodal subjects. For obviously 
political theory has been much reduced in scope by the 
ejpansion, classification and precise delimitation of the 
various kinds of human knowledge. Doctrine that 
was in Aristotle political has since his time been 
definitively assigned to theology, to ethics, to juris- 
prudence, to economics and to sociology. This fact 
gives no basis for judgment on the substance of the 
doctrine, but is a matter of names only. Every one 
of the special sciences mentioned goes back to ancient 
philosophies for substantial elements of its dogma 
propounded under the name and in the categories of 
politics. The field of this early speculation was in 
fact what we think of to-day as sodal science in general 
That the name given to the ensemble of ideas about 
social man was “politics” was due to preoccupation 
of the Greeks with their particular social unit, the city- 
state or “polis.” 

The polis was to them primarily a sodety and 
only subddiarily a state. It was ethical, furnishing 
the norm of right and duty. It was juristic, embodying 
in its iostitutions the foundations of law. It was 
economic, determining the conditions of material pros- 
perity. It was sociological, revealing the principles 
that produced not only the best men, but also the best 
form of association amongmen. It finally was political, 
solving the problem of authority and liberty — of 
the control of one human will by another. 

This last is the characteristic that has remained 
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through all the transformations of the ages ultimate and 
essential in theory deemed specifically political. IVliat- 
ever institutions and relations have been thought of 
as the subject matter of any other science, those con- 
cerned Avith the regulation and control of one man or 
group of men in associated life by another man or 
group of men have been undemtiiigly the subject 
matter of politics. And the fundamental problem of 
political theorj' has been constantly to determine on 
what principles the relation of authorit}’- and submission 
can be explained and justified. A rcwew of the solu- 
tions accepted by the successive generations covered 
by our history will reveal to what extent there has been 
progress in tliis phase of speculation, 

II 

Greek thought on this problem in the fourth and 
third centuries before Christ included substantially 
all the solutions ever suggested. Most prevalent in 
the time of the great Socratics, Plato and Aristotle, 
was the doctrine that for enlightened peoples like the 
Greelts the submission of man to the authority of man 
was irrational. In a community that was political, 
that is, one that had developed the polis, or city-state, 
authority was in the polis and submission was to the 
polis. For peoples that had not developed this political 
form of society submission to the dominion of man — 
slawry — • expressed the rule of undeveloped “nature,” 
m. inequality of power and control by the stronger. 
In the political community the life lived by the indi- 
vidual might appear at different times to be determined 
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Iqr the oKgarchy or by the common people {demos) 
or by the tyrant ; but the real and ultimate authority 
voiced by each of these was that of the polls as a 
society, and not that of any one or more individuals 
in it. Likewise when the regulation took the form of 
law, whether human {nmos) or divine {ihemis), it 
was the decree of the polls either through the custom 
of the community, or throu^ some lawgiver deputed 
by it, or through the gods that were identffied with its 
life. Nor was there conceived to be any aspect of the 
citizen’s life to which the beneficent regulating author- 
ity of the pohs did not extend. 

Other conceptions of authority quite antagonistic 
to this did not fail of agitation by the acute Hellenic 
intelligence. Tlie Cynics paved the way for Stoicism 
and the Cyrenaics for Epicureanism. Both these 
systems disparaged the pretensions of the polls to 
original and absolute authority. Above the social 
organization the Stoics set the cosmos— universal 
nature and her law. Before any social organization, 
polis or other, the Epicureans set, as its maker and 
controller, the individual nm. Not, however, till 
Rome became by conquest the master of the civilized 
world did the influence of these ideas contribute to 
supplant by other conceptions the long regnant dogma 
of the city-state. 

Home’s additions to the theory of authority were 
made primarily through the concrete practical opera- 
tion of her constitution and her law. As a conquering 
power she was to her victims force pure and simple, 
as void of theoretical basis as the earthquake or the 
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tornado. As an administering power the concepts of 
her public and private law profoundly affected general 
political theory. Her histoiy and traditions abounded 
in suggestions of an absolute authority in the city-state, 
and at the same time left everywhere the impression of 
restraints upon its exercise. At the centre of the Roman 
system was the concept of the imperium, wliich was 
authority unlimited m scope, but assigned to determin- 
ate officials, conferred by the community in a prescribed 
mamier, and subject in exercise to definite limits of 
space and tune. Tlieir ius cimk, prescribing the rules 
of life for Romans, was centred about a formal code, 
supplemented by custom and by formally enacted 
statutes {kx). Tlicir ivs genlium, or law of the subject 
peoples, look eventually the form of a code, the prse- 
lorian edict. Behind both these systems of law, what- 
ever their inunediate source and limitations, was 
always conceived to lie the unlimited authority of the 
Roman cominonw'ealth (res publica), or, more con- 
cretely, the Roman people (jpopttlus Romanus). 

In the first two centuries of the Principate a new 
conception was incorporated into political theorj’' among 
the Romans. Tlieir jurists took over from Greek 
philosophy, particularly Stoicism, the idea of the ius 
naturale, according to which authority transcending all 
of human origin wms ascribed to nature. The develop- 
ment of this idea tended clearly to an issue betw'een the 
rule of universal nature and that of the Roman im- 
perium as embodied m the Imperator-Princeps. The 
hard-headed practicality of the Romans availed to 
prevent concrete manifestations of this issue. Nature 



CHRISTIANITY AND AUTHORITY 419 

was too ill-defined an entily to be substituted for the 
commonwealfli as incarnate in the Emperor. His 
v-ill and power remained supreme in the practice of 
government, but in theoTj' the authority of nature 
gained general recognition as superior to the authority 
of Rome. Indeed, the antithesis was declared between 
nature and all human authoritj' whatever; for it was 
proclaimed by the Roman jurists themselves that under 
nature’s law all men w'ere free and equal. 

Then came Christianity upon the scene. As this faith 
rose to influence and power its teachings transformed 
political as well as other philosophy. God and his 
scheme of creation gradually became recognized as the 
first cause of man and all human affairs. .The divine 
will fixed the character and operation of social institu- 
tions. If the Roman People, now coterminous with 
the populatiqn of the civilized world, still conferred 
the imperium on the Emperor, it was by God’s will that 
Emperor, imperium and Roman People itself existed. 
If nature governed human relations, God ruled nature 
— nature was God. Every social or political hier- 
archy or authority was but an incident in the working 
out of the divine scheme of creation. That there were 
rulers and ruled in human society was by God’s 
command ; not elsewhere could justification be found 
for the fact that a particular man was ruler and another 
was ruled. Nor was the authority of any law to be 
explained in any other way. Whatever the source and 
wtover the force of enacted human law, or customary 
law, or the law of nature itself, — all must rest for 
their justification ultimately upon the law of God. 
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The codification of this supreme law, so far as it was 
revealed to man, was in the Holy Scriptures and the 
inteipreter of it was the church. 

Such was the theory as to the basis of political 
authority during a thousand years of West-European 
life. Two distinct systems of regulation for mankind 
were recognized, the temporal and the spiritual, but 
the distinction between them, like the institutions em- 
bodied in them, resulted from the command of God. 
In both systems the subjection of man to man was 
characteristic, but the ruler’s rule was valid only so far 
as it could bo traced to the wiD of God. In both S3's- 
tems the subjection of the indi\'idual to the authority 
of a social aggregate, the church and the state rcspec- 
tivclj', was fundamental; but church and state, like 
Pope and Emperor and kings, had their authority only 
from God. Tlicrc could be enquiry' and debate as to 
demarcation of the spheres of the two sj'stcms and as to 
the details of the operation of each ; but there could be 
no questioning by God’s creatures as to His purpose 
in establisliing the s}'stcms, or as to the righteousness 
of the prineiple expressed in them that authority had 
its origin in the will of a Supreme Being. All mediajval 
culture manifests the influence of this idea, — finds 
the warrant for govermnent in the right of the ruler 
rather than in any consent of the ruled. 

In the fourteenth century a movement away from 
this doctrine makes its appearance. It starts with 
questionings as to the interpretation of the law of God 
and develops through questionings as to the interpreter. 
In the fifteenth century nature and its law begin to 
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assume again the importance that had been lost to them 
with the development of CJhristianityand its omnipotent 
God. Nature is learned to have declared, through the 
Roman jurist, that all men are free and equal. Nature 
must speak the will of God; hence it must be God’s 
way that authority, under ffim, shall be not in any 
man alleged to be superior, but in the people. This 
was the doctrine preached by Marsiglio in the four- 
teenth century, by Cusanus in the fifteenth and by a 
great throng of thinkers, Protestant and Catholic, in 
the sixteenth. 

During the next two centuries the idea of God as the 
direct and immediate source of political sovereignty 
fell steadily away into the background. In the multi- 
tude of creeds that disintegrated Christianity the Scrip- 
tures ceased to afford any certain guide to the knowledge 
of the divine will. Nature, however, interpreted by 
reason, still persisted as a power operating uniformly 
throughout mankind, and indeed throughout the uni- 
verse. In nature, therefore, and its law the political 
theory of the eighteenth century, like that of the third 
century, but more unreservedly, placed the foundation 
of social government and authority. 

In this modem concq)1ion of the law of nature partic- 
ular stress was from the outset laid on the limitations 
to which the control of man by man was subject. 
Nature’s voice in the matter of liberty became of 
absorbmg interest— of more concern than her voice 
as to authority. Individualism came into the fore- 
ground. 'The same nature Ibat ascribed supreme 
power to the people as an t^gregate was found to have 



POLITICAL THEORIES 


Bet limits to that power in reference to the people as 
individuals. A sphere was conceived wherein no au- 
thority external to the individual could intrude. This 
theory of natural rights was by some thinkers expanded 
to its limit; the sphere free from intnision was made 
to include the whole field of action, and authority over 
rational man was denied as irrational. Anarchy was 
thus proclaimed as nature’s law. 

Political thcor>' during the nineteenth century was 
devoted largely to the task of adjusting the conceptions 
of authority and liberty so as to escape the dilemma of 
the anarchists. Nature was dropped out of considera- 
tion ns God had been before, and other concepts were 
brought forward ns fetters for the individual will. 
Reason, rightcoui5ncs,s, history’, especially as embodied 
in constitutional formulas, were variously adduced as 
the source of authority’ and the limit of liberty’. The 
nation, a political organism independent of control 
by the indh'idual, was set up as the source of control 
over him, Finally society, as an entity comprehending 
the whole range of human relationsliips, was declared 
to be the holder and distributor of authority over all. 

Tlrese dogmas, m’th endless varieties of shading and 
detail, were in conflict in the philosopliy of the nine- 
teenth century’, and the conflict is still in progress. 
Greek history shorra that they were in like conflict, 
mth different degrees of relative strength, in the fourth 
century' n.c. Anarchistic indindualism was preached 
by Sophists and Cynics; constitutionalism by Aristotle 
and the other conservative upholders of the nomoi; 
nationalism is but the theory of the city-state writ 



large ; soeietarianism has never been more completely 
formulated than by Hato. In twenty-three centuries 
the movement of thought has but swung full circle. 
Such is the general lesson of the history of political 
theories. It is not different from the lesson of history 
in respect to all the other varieties of theory by which 
men have sought to solve the basic problems of their 
earthly erdstence. 
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